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a N o. I. 
A TREATISE »f the Covi f STAR CHAMBER®, 


PART THE FIRST. 


8. „ THE DIVISION OF THE TREATINE. 


| I CANNOT but with admiration reverence the bare 


judgment of the ſages of the common law of England 
who have been abſtinent in publiſhing their meditations 


und arguments in their profeſſions, either holding it as a 
Hag of vain-glory unworthy their ' gravity, or as one of 


Lycurgus maxims, or their anceſtors Druides' preſcripts, 
mundart memoriæ, et diſcipline potiũs quam ſeriptis; unlike 
to this cracking age, when all men in all profeffions guicguid 
fubiti crepant omnino @ flatu Apollinis credunt; who, for fear 
of burying their talent, poſt to the preſs to publiſh to 
vthers that which they well underſtand not themſelves; it 


being alſuredly no matter of neceſlity to publiſh the rea- 


© * A' MS.-goþy of this Treatity t. MSS. No. 1426. contains the 
following memorandum + Bhs ach} ui 546 
« This Treatity was compiled by William, Boden, of Gray's + Inns, af, 


1 & 


i and wy very affedHonite' friend; His ſon and heir, mr. 
% Hudſon (whoſe' hand- writing nn e 


ons very much pradtiſed, ahd of great experience in n | 


ane 1635. , 710 LES 99 

TS 32> NJ! HIYD AY 44 21 * | 
ii 5 I L 6 Ch. Juſt, C. P. 11. Car. 1. 
SYORT ad I* 2. * * ' Id. Keep. Gr. Seal, is. Car. i. 


ee ee ebe e Wilkes, 


(4+ Burrow 2554.) and ſtates the paſſage. relating to the power 'vf the 
king's attorney general, whichs horeater poland .. 


Vor, II. 3 ſons 
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A TREATISE OF THE COURT OF STAR CHAMBER, 


ſons of the judgment of the law, or apices or fictiones juris 
to the multitude, who are apt to furniſh themſelves with 
ſhifts to cloak their wickedneſs, rather than to gain un- 
derſtanding to further the government of the Common- 
wealth : for ſurely few men would be ruinated by diſhoneſt 
means, if men knew not how to cover their diſhoneſty 
under ſome colour of law or juſtice; a kind of ignorance 
for which an old hiſtoriographer commended the Scythians, 


affirming, that plus apud illos profuit ignorantia quam apud 


Graces divinarum atque humanarum rerum ſeientia. But, 
amongſt that which is written of the common laws of En- 
gland, I find little mention made either in the reports or 
treatiſes of the law concerning the great and-high Court of 


Star Chamber, except now and then (par im) ſome one or 


two caſes in an age; mentioned rather, as it ſeemeth, to ma- 
nifeſt to poſterity that there was ſuch a court, than to en- 


lighten the world with the radiant beams of thoſe bright 


ſhining ſtars, as the cynoſure to ſteer and direct a ſure courſe 
of the happy government of this ſtate, j in peace and glory. 


Only fir Thomas Smyth, in his * Commonwealth - | hath 
"glanced by it; and mr. Lambert, the great antiquary of 


this s time, hath taken great pains to ſet forth the lawful 
power, authority, and juriſdiction of this court; and mr. 
Cronipton hath collected many particular cales there pro- 


perly exaininable.” © 


Bur by reaſon chat I conceive mr. Lambert ' hath 
erred in ſome things, and the reſt are deſective in that 


which is moſt material, I will, by the help of Almighty 


God, endeavour, with as much brevity as. I can, to ſet 
forth, as in a model, the compoſition! and juriſdiction of 
that high court, ſo far forth as, by my weak obſervations 
and labours for the ſpace of twenty years, I could attain 


unto, And to this end and purpoſe, that I may more 


plainly expreſs myſelf, I will vide the Lupin into Three 
HTC acre N Der Were 
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A TREATISE or THE-COURT OF STAR CHAMEER 


1. Tux Firſt ſhall be concerning the court itſelf ; the 
judges, officers, and miniſters thereof. 

2. Tux Second, concerning the juriſdiction of the hank 
and the cauſes which are there handled and properly deters 
minable. 


3. Tux Third, and laſt concerning the courſe of the 


ſame court; in what form cauſes are proceeded in, * there 


determined. 


Tux laſt whereof I ſhould be more bold to enlarge 
upon, for that no man heretofore hath ever taken any 
pains or regard to make obſervation of the fame more than 
for his own private uſe and e practice; 


a 


— 1 


& 1 It. THE COURT OF STAR CHAMBER IS A SETTLED 
N ORDINARY COURT OF JUSTICE. 


AnDin the 1 FIRST PART of this TREATISE concerning 
the Court of Star Chamber, I will content myſelf to handle, 
amongſt other things which might fitly be debated, theſe 
heads: Firſt, That it is an ordinary court of juſtice. Se- 

eondly, The name of the court. Thirdly, The antiquity 
| thereof, Fourthly, The dignity thereof. Fifthly, The 
preſence thereof. Sixthly, The officers thereof. 

Ax concerning the firſt point, L ſhall meet with-tws 

ſeveral contentions. * 
1. Tux one is, that this court i be an yſurpaties of 
monarchy upon the common law of England, and in pre- 
judice of the liberties granted to the ſubject by the Great 
Charter, eſpecially where perſons are produced, without 
legal proſecution. to puniſhment, en 
or teſtimony. 

2. Tux other, that it bb comtr of jus 
FIG but only an aſſembly for a conſultation at the king's 
command, upon ſome urgent oceaſions, in caſes where all 


other courts want power for want of law to warrant them, 


or have no weight ſufficient. to poiſe the queſtion. —— 


, 


Whit: *B2 Con- 


"of 
PART k 


» 

— —— —— 
9 —Ä—ð᷑̃ — —— 
AED — — py 


28 
— 


ET 


PART i 


A TREATISE OF THE COURT OF STAR CHAMBER; 
- Concern the firſt; I well remember that me: 
Grew, Pech 1. Farobi, being produced ore tenus for an 


audacĩous part in ſhifting up his pariſh - church doorꝭ deny- 


ing the Common Prayer tb be uſed according to the form 


eſtabliſhed in the reign of queen Elizabeth, did, at his de- 


fence of the erimeʒ deliver into court that part of Magna 
Charta, Nullus liber homo capietur vel impriſonetur aut 
diſſeiſietur de libero tenemento ſuo vel de libertatibus vel liberis 


 ronſuetudinibus ſuis, vel utlagetur vel exuleter aut aliquo modo 
 Gftruatur, nec ſuper eum ibimus nec ſuper eum mittemus nifi 
per legale judicium parium ſubrum, vel per legem terre; But 


the grave lord keeper Egerton, well weighing that it was 
not only neceſſary to proceed to the cenſure of the gen- 
tleman at that time, but to give ſatisfaction to the world 
that the proceedings in that kind were juſt and legal, did 
learnedly declare the true meaning of that law, ſnewing the 
dis unctive per legale judicium parium ſuorum, er 
indictment, or ſome writ original, vel per legem terre. 

| AND that the law of England had always ebe 


extraordinary and expeditious court to conſerve the peace 


of the kingdom, as an ordinary form of proſecution, 
where the bleeding ſtate required not ſpeedy remedy ; and 
for the courſe -of calling men to anſwer to a ſuggeſtion 


in that court by privy ſeal or ſubpoena, arid proceeding 


thereupon in the antient form; mr. Keeble," in temp. H. 7. 
in his reading upon this law plainly declateth, that a 
privy ſeal is in the nature of an original writ, and fo that 
p rabwelwlt + 
_ 
Tuxer Juliciel'Spinions, both of Antlent und Sn 
times, together with the continual uſage in the reign 
rie 
king, who is the fountain of all juſtice, muſt neceſſarily, 
by the law, have power to execute Juſtice himſelf, 


wWhich-he doth moſt properly in this court, as hall 


be hereafter declated at large; ſhall be: ſufficient to 


. 
* * 
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A TREATISE OF THE COURT OF STAR CHAMBER.” 


ta ovary indiffirent min concerning the firſt point, 


that this court hath not encroached upon the common law, 
or any way oppoſeth the liberties of the Great Charter. 
Fork the ſecond point, I would fain know what there 


wanteth in this court to decypher it to be an ordinary . 


court of judicature which any other court at Weſtmin- 
ſer hath ? It hath judges, ordinary proceſs, officers, a place 
certain, a continued ſeſſion in the term time, and day 
given over from time to time. So you ſhall find it in the 
reign of H. 7. and H. 8. as well as now and then more 
continual without days of intermiſſion, whereas now the 
court ſitteth ordinarily but two days in the week, the ſame 
then ſitting, for the moſt part, every day of the week. 

Bor it is objected, that the uſual courts of juſtice 
do only fit in the term time, and this court fitteth at the 
king's pleaſure, as well in vacation as term; for ſo it did at 
Daviſon's ſentence in the reign of queen Elizabeth, and in 
the great Dutch cauſe in the reign of our now ſovereign ; 
which manifeſteth it to ſubſiſt rather by extraordinary ſove- 
reignty than ordinary courſe. To this I anſwer; that the 
extraordinary prerogative which that court hath” taketh 
not away the ordinary ſtability; for the chancellor 'of 
England may determine cafes in the court of chancery in 


the vacation time as well as in the term. And the chan- 


cellor and lord keeper have ever fo done; yet no man will 


P 
Juſtice. 


AGAIN, It is objected, chat * in the 
court and the records thereof are not tied unto any ſuch 
formality, or preſerved with ſo much care, nor entered 
upon any adjournment and continuance with ſo much 
ſtrictneſs and diligence, as other courts at Weſtminſter ; 
and therefore it ſeemeth, that this great court hath rather 
been as a committee for Tuch great cauſes as it pleaſed the 
king than as a court of ordinary juſtice, which is ever tied 
to form) as to the chief principle which giveth it being. 

| B 3 Where 
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PART 1. 


6 .- A TREATISE OF THE COURT OF STAR. CHAMBER, 


N Wanka give this anſwer: That there is no court in 
inſter-hall which doth ſo ſharply correct the peglect 
4 conyenient form in him which complaineth, as this court, 
thereby to put. ſufficient certainty to the matter fit for the 


Fange ent of this court, diſcharging the parties with coſts to 
double to, expence. But the gravity of this court con- 

ny to give allowance to every cavillation, and that, en 

— and good grounds; for it would but protract fro 

- which FLY and protect him that is of 

Hi „ by which the Commonwealth ſhould x receive in 

7 ne for intereſt reipublice ne delicta maneant im- w 

pwnita z; 2 27 "therefore the lord chancellor Egerton, with | re 

great wiſdom, denied to give allowance to the frivolous ce 

exceptions to bills at the hearing, as injurious to the ſub- ir 

je and. prejudicial to the ſtate of which 1 ſhall yore c 

fitly ſpeak. bereafter. t 

By for the cuſtody of. records, howſoeyer in theſe { 


latter times they may. be neglecked, for that ſome great 0 
wen haue delivezed their opinions that it were no great p 
matten whether any pleading remained or not after the - 7 
f 
0 
| 
| 


cauſe: head, becauſe the judgment cannot be reverſed 
by etror; and cauſes have, upon deliberation, been 

ordered to proceed to hearing upon copies, the ori- 

ginal being withdrawn by neglect, and no care taken to 

have them engroſſed de novo, and orderly filed: fo alſo 
"DAM the very ſentences by which ſevere puniſhment hath been ; 
a executed upon offenders have, by mere neglect, been | 

wholly left unentered; ſo that there is no. record to juſ- 

iy theinfliting of that puniſhment ; howſoever, I ſay, this 

negligence hath crept into the court of very late time, 

either in mr. Mills's age, or ſince the office hath been 

executed by many deputies, one being thruſt out by that 

time he underſtandeth the duties of the place, and ano- 

ther put in altogether unexperienced ; yet in former times 

the judgments before the king and his council were kept 
1 in ſuch care, and remain in ſuch order, as no records of 


A TREATISE OF THE COURT OF STAR CHAMBER. 


the kingdom are of more uſe than thoſe remaining in the 
Tower of London ; many particulars of — I ſhall _ 
occaſion to remember hereafter. 

AnD for the continuances, whoſoever will be i 
to look over the records of the reigns of king H. 7. 
and H. 8. they ſhall find all the rules and orders there 
entered in Latin, and the continuances of caſes entered 
from term to term, fometimes with a clauſe of aſſent 
of the parties, ſometimes per ordinem cancellarii. And 
in thoſe times matters of ſmalleſt moment were obſeryed 
with a/ great deal of ſtate; as, that the appearance was 
recorded before the lord chancellor and preſident of the 
council; ſometimes in the chancellor's houſe, ſometimes. 
in the parliament chamber, ſometimes in the inner ſtar. 
chamber, ſometimes in the court; all which gave majeſty 


to the court and terror to the offenders. It is now de- 


ſcended to ſo mean a ſtep as that the appearance is tak 

only by an inferior clerk, and not ſo much as by the de- 
puty clerk of the court: a groſs error, and firſt uſed by 
mr. Mills in his age, by reaſon the other hath part of the 
fee, and is ſince carried as a particular office, and exe, 


cuted by an inferior clerk, wherein there is no obſerya- 


tion of ſtate or majeſty worthy of the dignity of that t great 
high court. 

BesIDEs, one one great inconvenience thereby enſueth, 
for that in great offences the offender fagrante cri- 
mine is ſtricken with amazement, and then coming 
before a grave and reverend perſon, truth is eaſily wotr 
| from him, which after the party be hardened will never be 
gained. And this 1 have obſerved upon perufat of the 
records of H. 7. to have been before the then lord chan- 
cellor, as it is to be ſeen in one Maylin's cafe about the 
11th of H. 7. and thereupon the party was bound to ap- 


pear de die in diem, or confeſs the offence; and that this 


court hath. had a. certain place or reſidence in Cameru 
Stellato, than which no court of England can be more 
eeerained.in place. And this ſhall ſaffice” in this ort 


ted r diſcourſe 


|. 
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PART 1. 
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A, TREATISE OF THE COURT OF $TAR CHAMBER, 


diſcourſe. to manifeſt that the Court of Star Chamber, al- 
ee. 
ann | 


| 
* 4 
— — — 
* 33 0 23 9 8 3 * 
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wal 111, "THE NAME OF THE COURT. 


„Aenne now named Camera Stellata, methinks that 1 
ſhould begin as Plutarch does his * Romulus,” magnum 
illud Romæ namen d quo inditum, &c. ; Z and fo it hath been 
a great and large queſtion, Whence this name Star Cham- 
ber had i its original ? Some think it is fo called of Crimen 


Stellionatus, becauſe it handleth ſuch things and caſes as 


are ſtrange and unuſual : ſome of Stallen, I confeſs I am 


in that point a Platoniſt in opinion, that nomina naturd 


fun Potis quam vagd impoſttione ; ; for aſſuredly Adam, 
before his Fall, was abundantly ſkilful in the nature of all 


things; ſo that when God brought him all things 125 
ſo 


be gave them names beſitting their natures, And 
doubt not but Camera Stellata (for ſo I find it called in our 
antient Vear- books) is moſt aptly named; not becauſe 


with ſtars gilded, as ſome would have it; for ſurely the 
chamber is ſo adorned, becauſe it is the ſeal, of that court, 
et denominatia being d preftantiori magis dignum trabit ad ſe 


minus ; and. it was fo fitly called, becauſe. the ſtars have no 


light but what is caſt upon them from the ſun by reflection, 
being his repreſentative body; and as his majeſty himſelf 
was pleaſed to fay, when he fat there in his royal perſon, 
repreſentation myſt needs ceaſe when the perſon is preſent, 
80 in the preſence of his great majgſty, the which is the 
ſun of honour and glory, the ſhining of thoſe ſtars is put 
dut, they, not; having any power to pronpunce any ſen· 
tence in this court, for the judgment is the king's only z 


but by way of advice. they deliyer their opinions, which his 
| wiſdom alloweth or difalloweth, encreaſeth or moderateth, 


he rojal pleaſure; which was. performed by his moſt | 
excellent 


Mog * {| # 


2 * 


— 752 2010% 


the Star Chamber, where the court is kept, is ſo adorned ; 


th 
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excellent majeſty with more than Solomon's wiſdom in 
that great cauſe of the counteſs of Exeter againit fir Thomas 
Lake; where his majeſty, during the dignity of that court, 
Gat five continual days in a chair of ſtate elevated above 


the table about which his lords fat; and after that long and 


patient hearing, and the opinions particularly given of his 
great council, he pronounced a ſentence more accurately 
eloquent, judiciouſly grave, and honourably juft, to the ſa- 
tisfaction of all the hearers, and of all the lovers of juſtice, 
than all the records extant in this kingdom can declare to 
have been, at any former time, done by any of his royal 
progenitors. To conclude then, I ſuppoſe the name to be 
given according to the nature of the judges thereof, which 
I hope agreeth with the name af the chancery and other 
courts of this kingdom. 


— — — 
% 


& 1v, THE ANTIQUITY OF THE COURT. 


I coviy very well take occaſion to enlarge my dife 


gourſe into a greater volume, to ſet forth the antiquity of 


this Court of Star Chamber ; but ſo many men have taken 
pains in this kind, that I may ſpare much labour and tra- 
vail therein. There is no man will deny, that in all mo- 
narchies the king is the fountain of all juſtice, to whom 
is the firſt refuge of thoſe that are diſtreſſed, and the laft 
to whom appeals are to be made. And Bratton, father of 


our laws, who writ in the time of H. 3. doth agree it to 


be the law of England, Rex et non alins debet judicare, 
i falus ad id ſufficere poſſit cm ad hoc per virtutem ſacram 
teneatur; exercere igitur debet rex potgſtatem juris, ficut Dei 
vicarius, et minifter in terrd. But, as he faith, ff dominus 
rex ad fingulas cauſas determinandas . 
# illi labor, in plures perſonas partito onere, eligere debet 


. r e e | 
| ? n 
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A TREATISE'OF THE COURT OY STAR CHAMBER, - 


in E. 1. beginneth his treatiſe to the ſame purpoſe, and 
concludeth (writing in the king's name), We will, that 
& r HONORS Wrap rac 
real and perſonal.” 

ApmITTING then the king to be ſupreme * of 
all and ſitting in his throne of majeſty with his wiſe: 
men and ſages, diſtributing juſtice in his royal perſon, 
or by his counei}, and that, finding himſelf and them 
overcharged, he hath therefore committed the pleas of 


the crown to certain judges; matters of common right 
| betwixt party and. party tp other juſtices; and to others 
his revenue; all which, before they were diſtributed to 


others, were properly determinable before himſelf and his 


council; it muſt then follow, that all courts of juſtice- 


have flowed out of this court, as out of a fountain; the 


| Ling and the council having diſtributed theſe cauſes to 


ſubſtantial judges for the eaſe, of the ſubjefs and them- 


ſelves ; and then this court muſt be the moſt antient court 


of juſtice, and the mother court of this kingdom :. which 
is the more plainly manifeſted, for that almoſt in man's me- 


mory the court of requeſts was inſtituted by the reference 


of poor people, and of the king's ſervants, out of this 


court, whereby a great part of intereſt betwixt party and 
party ceaſed there to be proſecuted. But to prove by: - 


judicial acts and records this court is moſt. antient as it is 
pow eſtabliſhed, I mean in the ſame manner, place, and 


| all circumſtances, and not founded by act of parliament 
in the reign of king H. 7,; a doating which no man that 
bad looked upon the records of the court would have 


lighted upon, it being ſolemnly, adjudged by the chief 


judges of England, fir Edward Coke and the lord Howard, 
attended by the king's: learned counſel, then fir Francis 
Bacon and fir Henry Yelverton, in the cauſe betwixt the 
- earl of Northumberland and fir. Stephen Proctor, and pub- 


liſhed in open court, that the fiat. 3. H. 7. extended not 
any way to this court, but that the lords authoriſed by 
that act may at all times, in all places, . 
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1 


matters therein ſpecified ; for manifeſtation whereof it ap- ART 1. 


peareth plainly in our books of common Jaw, when courts 
of juſtice are antiently divided into baſe courts and the 
king's courts, the baſe court is hallimott, or court baron, 
leet, hundred court, and ſheriffs tourn ; the king's court 
was only a ſuperior court of juſtice, whither, by reaſon of 
the miniſtry or the weightineſs of the cauſe, ſuits were ex- 
hibited to the king in perſon. And long before the Nor- 
man Conqueror king Edgar made a law, that no man ſhould 
ſeek to the king unleſs he could not find right at home; 
and the like law was afterward confirmed by Canute; 
which proveth expreſfsly, that antiently, before the Con- 
queſt, the king; and his council determined weighty cauſes 


and grievances of the kingdom: and no man will doubt 


but that the Norman Conqueror and his ſon, being become 
abſolute monarchs by the fword, would maintain that 


judgment ſeat, and, as it is evident, preſſed the people ſo 


far with the weight of royal prerogative (which is in no- 


thing ſo much exerciſed as in the ſole, ſovereign, and ar- 


bitrary adminiſtration of juſtice, which made the people cry 


out ſo much for the reſtitution of Edward's laws), by which 


ſome courts of juſtice were eſtabliſhed, all things being 


then done, judged, and ordered by the will of the ſove- | 


reign, as well in civil as in criminal cauſes. But it is more 
apparent in Henry the Second's time this great court of the. 


king was eſtabliſhed; for Gervaſius Tilburienſis, who dedi- 


cated certain Dialogues of the Obſtruation of the Exchequer 


to Henry the Second, hath theſe words, as mr. Lambert re- 


membereth: Nulli licet ſtatuta ſeacearii inſringere vel qudvis 


temeritate ltere; habet hoc enim quiddam commune cum 


ipſa damini regis curia in qui ipſe in froprid perſond j ura 


dicit, Sc. And of what court can this be intended, 


other than of this great I cannot imagine; it being 


his royal ſeat of juſtice appropriate to his perſon. And 
in the time of the faid king H. 2. Glanvil, in his preface, 
doth plainly deſcribe this court. Having ſpoken of the cuſ- 


| tomary 
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PARTI. tomatylaws, he addeth thus: Quad laudabilius oft, talium vi- 
rerum (licet ſubdi torum) Rex nofler non dedignatur conſilio, 
| ques morum gravitate, peritid juris et regni | conſuetudinibus, 

ſua ſapientiæ et eliguentiæ prerogativa, alits novit precellere, 

et ad cauſas mediante Juſtitià decidendas et lites dirimendas, 

nunc ſeverius, nunc mitius agendo, prout viderint expedire,ipſis 

rerum argumentis, comperit cum ratione promptiſſimos; which 

cannot be intended of any court but this; for the courts of 

the common law cannot flack or ſtrengthen the reins of 

juſtice, but are tied to a ſtrict performance of law by their 

oath. To deſcend down to Edward 1. the Engliſh law- 

giver and ſettler of that free charter, in what place or court 

do we conceive that juſt king called his judges and officers 

to that great account, and ſet thoſe heavy fines upon them, 

and removed them, ſo that he left only one great judge 
remaining unſentenced as a man of integrity? And in the 
eighteenth year of his. reign an act of parliament was 
made, that the chancellor and juſtices of the bench ſhould 

z follow the king whereſoever he went, to the end he might 
. always have at hand learned and able men to adviſe 


Was this but coram rege et concilis? I will not labour much 


But Edu. '3.'s time is plentiful of apparent matter, de- 
claring the eſtabliſhing this court; for by the ſtatute 

15. E. 2. c. 4. and 2. E. 3. . 31. it is prohibited, 

: that no man ſhall be put to anſwer before the king or his 
council without preſentment before his juſtices due pro- 

ceſs, matter of record, or writ original, according to the 
antient laws; by which it is plain, that men were then 


lawful proceſs; which ſurely was the apprehenſion of the 
body by purſuivant, and ſo detaining him from anſwer for 
the ſame before the king: And 40. E. 3. the king received 
the complaint of Elizabeth, wife of Nicholas Studley, and 
thereupon cauſed James Studley to appear before his chan- 

cellor, 


him in ſuch caſes as he admitted to his hearing: and what 


| in Edib. 2. the times being unfit te make à precedent. 


put ta anſwer before the king and his council without ſuch. 
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cellor, treaſurer, juſtices, and other ſages, aſſembled in la 
chambre de ęſtioles pris de la receipt at Weſtminſter, 
being the place where the court is now kept. So that it 
is apparent that theſe ſtatutes did not extinguiſh the power 
of the court, but the abuſe of apprehending mens” per- 
ſons to anſwer ſuggeſtions; not unlike to proceſs of good 
behaviour which iſſueth out of the crown- office, where 
the articles upon which it is granted reſt in ſecret; the 
accuſed party being never called to anſwer, or given to 
underſtand for what reaſon the proceſs iſſueth; and many 
times be lieth in priſon for want of ſureties till he waſteth 
his whole eſtate : as greata grief in our age as the other was 
in the reign of E. 3.; and, as I have formerly declared, the 
writ of privy ſeal is to that purpoſe an original writ. 
And I muſt not omit the declaration of the three ca- 
rams in the rwenty-eighth ſtatute of Hen. 5. where coram 
nobis et confilio is reſolved to be coram rege in camers, 
which hath been ſo often n by the reverend judge 
ſir Edward Coke. | 

In the time of R. 2. it appeareth, 6 
tinued the wonted proſecution ; for by the ſtat. 27. KR. 2. 
c-. the chancellor hath power alone, by his diſcretion, 
to award damages againſt any perſon that ſhould make 
any untrue ſuggeſtion againſt any other before the king 
and his council, and had not power to aſſeſs damage before 
that act; for that if they had not, the king and his 
council have no power at this time: but we know that 


our rofal king gave 3000l. damages to the counteſs of 
Exeter for a flander, and that moſt juſtly. And the law 


of R. 2. did only give power to the chancellor alone, that 


the grieved party might have the more ſpeedy relief, from 
one than from many: by which, it may be noted, the com- 


mons ſeemed to give allowance to this kind of proſecu- 
tion, although they had in thoſe ill-governed times oppoſed 


the very writs now. uſed in this court called quibuſdag 
e e, hot in, 1. R. 2. and 13. yet the king {till 
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cature.” 

\ Hazwxy 4. obtaining by a popular applauſe the crown 
of England, the people thought it a fit time to depreſs the 
kingly authority; and therefore in the parliament 4. H. 4. 
the commons complained that they were unquieted by 
the writs of ſubpoena and letters of privy ſeal, and prayed 
that the party accuſed might be received to traverſe 
ſuch furmiſes, and to try them by an inqueſt 5 which 
if they found for him, they might give damages with re- 


. pard of his ſlander and coſts; and that the accuſer might 


make fine and ranſom, and ſuffer imprifonment. The wiſe 
king, knowing how far it trenched to his royal preroga- 
tive, anſwered, that he would give order to his officers to 


ſtay the frequency of thoſe writs ; but not yet fo that 


they could not ſend for them in caſes neceſſary, as formerly 
had been uſed; for if that courſe could have been te- 
ftrained, the common laws had, by the abuſe of officers, and 
corruption of ſheriffs and jurors, before this time been ut- 
terly quathed and overthrown, or elſe the Commonwealth 
utterly ruinated: for when a corrupt jury had given an 
irjurious'verdict, if there had been no ' remedy but to at- 
taint them by another Jury, the wronged party would have 
had ſmall remedy, as it is manifeſted by common expe- 
rience, no jury having for many years attainted a former. 
As alſo at this day in the Principality of Wales, if a man 
of good alliance have à cauſe to be tried, although many 
ſharp laws have been made for favourable panels, yet it 
is impoſſible to have a jury which will find againſt 
bim, be the cauſe never ſo plain: or if arraigned for mur- 
der he ſhall hardly be convicted, although the fear of pu- 


| niſhinent of this" coutt carrier ſomé a0 ful reſpect over 


them. Good reaſon then Had the kings of this land not 


ef . part with this jewel, although it hath 
been ſoughtin all times of advantage. 


To go forward; the noble king H. 5. did, before him 
and his council, determine a cauſe between William 
Goddard 
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Geddard and his wife, plaintiffs, againſt Hugh Stranle, 

for the tithes of the manor of Serlex and St. Lawrence, 
in the iſle of Thanet, in the county of Kent; for the 
hearing whereuf he ſequeſtered the profits until the right 
were tried, as well for the avoiding of the breach. of the 
peace, as waſte to be committed during-the controverſy. 
Bor in the reign of H. 6. the judgments were fre- 
quent in. the court; for Danvers was there purged of 
the razure of a record by theſe words, in camerd fellatd 


cenſilio regis, and he which did raze it ſentenced for x 


the fame. And Ralph lord Cromwell was attempted to 
be ſlain, by. one Talboys, and a multitude of others, ſit- 
ting in council in the Star Chamber at Weſtminſter; 
and in 31. H. 6. the ſame. Ralph lerd Cromwell was 
there acquitted, for accuſation of ſuſpicion of treaſon 
made againſt him by one Colon, a prieſt. And myſelf have 
had in my cuſtody a ſulpœna, bearing tefte in H. b. s time, 
directed to the conſtable of Dover caſtle, to cauſe a portſ- 
man to appear before the king and his council at Weſt- 
minſter; which /ubpezna I delivered to the lord chan- 
cellor Egerton, who cauſed it to be delivered to the pro- 
ceſs-maker of this court, commanding, him to make all 
ſubpenas againſt portſmen in that form, which ever ſinee 
| hath been performed accordingly. 
Axn aſter H. 6s ſucceſſor, being E. 4. being aſſiſted 
with his council, heard the cauſe of maſter and poor brtrhren 


of the hoſpital of St. Leonard's in York againſt fir Hugo 


. Wormerdel, and Others, for a thrave of corn of 
every ploughtandin Y orkſhire, Cumberland, Weſtmoreland, 
and Lancaihire; for the which they, being very poor, were 
not able to ſue at the common law); or rather, for that 
the ſuits would haue been infinite. And another like was 


heard before the king and his council for the abbot of 


Bury St. Zamund's againſt one Tri/tram and others of 
that town, for. turbulent election of the aldermen; where 
hey bad ns! fenen ave heal bhi the alder and ic 
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A TREATISE or THE COURT OF STAR CHAMBER, 
appeareth by the report of Huſſey, Ch. Tuff. 1. H. 3. that 
E. 4. fat in the Star Chamber in conference with his lords, 
and took their oaths fot execution of divers laws, which, 
as he faith, he ſaw when he was attorney to king E. 4. 

Ap although R. 3. reigned but a ſhort time, yet it 
appeareth in our Year-books that he fat twice in perſon 
in the Star Chamber; the one time to hear the cauſe of 
the Spaniſh merchant ; and the other, to be teſolved by 
_ the judges of three queſtions which he there pro- 
| pounded unto them. But the Engliſh Solomon, FI. 7. 
28 well before the ſtat. 3. H. 7. 1. as long after, kept it 
as an eſtabliſhed court of ſettled juſtice, - and there in 
perſon himſelf deliberated of great matters; as of the in- 
tercourſe of Burgundy, the marriage of prince Arthur, 
and the like: and many cauſes concerning titles of land 
were there determined, poſſeſſion orderly eſtabliſhed upon 
r — — 
ing the peace: and about the tenth, eleventh and twelfth 
years of that king theſe caſes were more often heard before 
the preſident of the council than before the chancellor, trea- 
ſurer, or privy fea}; whereby it is moſt manifeſt, by the ſubſe- 
quent as by the precedent practice, that the court then fat 
not by virtue of that ſtatute, the preſident of that council 
not being mentioned therein, but ſat as they antiently had 
done, and by as antient, if not eee _— 
than any court in Weſtminſter-hall, |, 0 

Fan. the. ee ee n Nn ef 2; Þþ 2.6. 
queen Mary, and queen Elizabeth, there is no doubt of tho 
exiſtence of this court, nor of the great uſe: the ſtate made 
thereof, The firſt began with Empſon's fall, who was firſt 
_ blaſted in this court; and the laſt. ended with the late re- 
nowned earl of Eſſex, W over- 
ture of his ruin. an ” Sin 27. bed O71 Sn 
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F. v. oF THE DIGNITY OF THIS COURT. ' PART I. 


© Som 


Onxprx requireth that I ſhould now ſpeak of the dig- 
nity of this court; of which to treat as I ought, I ſhall 
want the pen of a ready writer, depth of judgment, and 
the fluent words of a good orator. But yet this I dare ſay, 
that ſince the great Roman ſenate, ſo famous to all ages 
and nations, as that they might be called jure mirum orbis, 
there hath no court come ſo near them in ſtate, honour, 
and judicature, as this; the judges of this court being 
ſurely in honour ſtate and majeſty, learning underſtanding 
juſtice piety and mercy, equal, and in many exceeding 
the Roman ſenate, by ſo much, by how much Chriſtian 
knowledge exceedeth human learning : and furely the 
cauſes there handled were of the fame nature with thoſe 
that. are handled in this court. 

Lzr me give an example for one: Statius Oppianicus, 
a rich citizen of Rome, was accuſed by Aulus Cluentius, 
his kinſman, for many murders, and poiſoning of many of 
his allies, by whoſe death he gained a maſs of wealth; 
and fo far the cauſe was proſecuted, as that Cluentius ob- 
tained a judgment againſt him. Oppianicus had no way to 
eſcape this puniſhment but to accuſe Aulus Cluentius 
before the ſenate to have obtained the judgment by cor» 
ruption. The ftate of the information againſt Cluentius, 
repeated by. Cicero who made his defence, was, corrupiſſe 
dicitur Aulus Cluentius judicium pecunid qud Statium Oppi- 
anicum innocentem injuſtè condemnaret. 

Lr me parallel this with one in our time. Sir Au- 
thony Aſpley was accuſed for a murder. His accuſers pro- 
ſecuted him by indiftment at the common law: he fled 
to this court to ſtop the current of their malice; and 
he complained that divers perſons, ſome out of malice, 
ſome out of covetouſneſs, and ſome to relieve their ne- 
ceſſities, had conſpired together falſely and unjuſtly to ac- 
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cuſe him of this fact, to beg his eſtate of his majeſty to 
themſelves; and thereupon. obtained a ſtay of the proſecu- 
tion againſt him, and proved his accuſation againſt fir 
James Creton and others; whereby his innocency and 
their falſehood, by the wiſdom of this high court, was dif» 
covered, and his life and eſtate protected by this high and 
ſovereign juſtice. 

Ox theſe differences 1 obſerve : That i in that po- 
pular ſtate an appeal was allowed to Oppianicus, after 


he was convicted of thoſe horrible crimes, which would 
never have been allowed in our ſtate of . monarchy; 
for if ſir Anthony Aſbley had ſtayed his complaint till his 


trial-had been paſſed, and judgment had been given, upon 
the falſe accuſation of theſe conſpirators, ſuch reverence is 


given to a judgment at law, that this court would not 


have examined whether it be obtained by corruption or 
conſpiracy, but by reaſon of the imminent peril did, in 
this caſe,-(which-is rarely done) ſtay the proceedings upon 


the indictment till the caſe in this court were heard and 
determined: an happy juſtice to a gentleman, who other- 


wiſe had aſſuredly periſhed, and his eſtate had been utterly 


ruinated. 


ANOTHER kifference. | is, that the appealer 7 in the one 
was the apparent delinquent, in ours the party oppreſſed; and 


their appeal was to delay juſtice, and ours was to protect 


y; fo that in the event we far exceeded them. 


Tre laſt difference is this: That our ſtate hath | 


always wanted a Cicero or Hortenſius to make a defence 
for ſuch as are here accuſed. But there cannot be-denied. 


that there is no bar of pleading which yieldeth ſo large a 


ſeope to exerciſe a good orator, as that court; the uſual 
tubject being the defence of honour and honeſty. But the 
grave chancellor Elleſmere, affecting matter rather than af- 
fectation of words, tied the ſame to laconical brevity; an 


honour to the court of juſtice, to be ſwayed rather by 
3 reaſons than fluent gd deceitful ſpeeches, | 


LeT 


A TREATISE OF THE CoURT or STAR CHAMBER, 19 


Le me aſcend a little higher, to deliver my opifion with- PART 1. 
out offence, That the judgments given by great counſel 
(as this court is) being without doubt replete with juſtice, 
are of greater terror and amazement to offenders, than more 
ſevere puniſhment given by any inferior judges ; which I 
ſuppoſe is ſignified in the Goſpel, where & is ſaid, that he 
who calleth his brather Raca ſhall be in danger of the 
council, And the ſame is exceedingly manifeſted in the 
judgments of this court: for whenas the ſeyerity of the 
law was executed upon thoſe which in duels and ſingle 
combats flew one another, and divers did juſtly receive 
the pains of death as wilful murderers for ſuch attempts 
in cold blood, and upon premeditation and appointment; 
yet did the fame little good to ſtay the raging of the peſti- 
lence in this Commonwealth, whereby many noble and 
brave ſpirits have been taken from their country before 
their due time; until this court by ſharp, grave, and aw- 
ful ſentences, called in former times in the records of this 
court fulminantes, applied a ſovereign remedy to this 
ſpreading malady, by which in ſhort time that plague i is 
utterly extinguiſhed in this kingdom. 

AnD fo likewiſe the grave archbiſhops and biſhops, 
finding the hereſy of the Eraſtites to creep into this kingdom, 
held it the ſureſt way for ſuppreſſion to bring it to this bar; 
where the biſhop of Wincheſter's confutation, Loni 
ſharp reprehenſion, the archbiſhop” s wholeſome diſcipline, t to- 
gether with the grave judicial medicines, ſtopped the current 
of thoſe flowing ſtreams which would, have been like to have 
brought an inundation upon Chriſt's church and people, 

Ir is not the laſt honour and dignity to this court, that | 
the ſentences and judgments of the ſame are not the opinions 
of one private perſon, but the judgments of many noble, wiſe, 

and learned men Joined together; ſo that it Is 2 tropic 
rule for aſſurance of truth, quod pluribus et ſapientibus vi- 
detur; and therefore latter times have yielded ſome dan- 
gerous precedents, when the ſtate of the caufe complained 
of to the court had been by the lord chancellor referred 
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i eh to ſome one man, making himſelf judge of the whole 


cauſe, which no man alone ought to be judge of, no not 
the chancellor himſelf. It is true, that in former times 
cauſes were uſually referred to judges and divers of the 
preſence, to end and determine by conſeut of parties if 
they could, or otherwiſe to certify to the court. But the 
orders have been of late times drawn up, that as the com- 
mittee ſhall certify, it is ordered that it ſhall ſo be; fo that 
no ſpecial matter is ever left to the judgment of the court: 
an inſufferable indignity to that great court, worthy to be 
redreſſed by him that ſitteth at the ſtern; for by that means 
the great integrity of this court, which is ſo univerſally 
applauded, it being impoſſible to be corrupted by reaſon the 
judges are ſo many, is utterly deluded; and one man, by 
this deyice, is made judge of the whole cauſe, which is 
moſt prejudicial. The committee for the moſt part being 
a judge of the inferior courts, doth willingly leſſen the 


; growth of this high court, as being deſirous to uphold his 


err juriſdiction. 
Bur let me be conceived, that in ſome caſes the king's 


counſel or the judges are properly and ſolely to judge; that 


is, when demurrer or plea is put into the court by a de- 


ſendant to the form or to the matter of the bill; which being 
matter of law hath ever been referred to their judgment; 
except the plea and the demurrer be to the juriſdiction 


of the court, then it is moſt fit to be decided in open 
court. So likewiſe, if one defendant anſwer interroga- 
tories inſufficiently, or in any caſe which tendeth not to 
the determination of, the cauſe, the judges and the king's 
counſel are ſolely to judge; and it behoveth the court to 


givecreditand countenance to their judgment ; their A 


is only ex officzo, without fees or rewards. 
Bur left the former uſual references of "= 


mining of cauſes by judges ſhould miſlead the enſuing 
times, let it be obſerved, that theſe uſual. references were 
when this court held plea of matters of intereſt betwixt 
party and party, where the n 
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elſe poor and not able to ſue; or one or both popular, and 
fo ſubject to raiſe a faction, and ſometimes a tumult 
or an uproar; in which caſes references of determina- 


| tion were very neceſſary. But in crimes fit to be made 


examples, the Commonwealth hath an intereſt, which is 
the great ſubject of this court; in which caſes the former 


precedents will give no warrant to make the like references. 


Bur this tetter, which hath almoſt ſpread itſelf over 


the face of this great court, hath made me digreſs a 
little; I will return to another manifeſtation of the dignity 


of the court; which is, that the proceedings thereof are 


tam lento pede, without precipitation, in giving time to the 
defendant to defend or excuſe himſelf, both in producing 
the teſtimony and in making defence at the bar ; and that it 
taketh hold in judgment only of direct proofs, ſpeaking 
circumſtances, or more than probable preſumptions; and 
theſe not ſingle but double, which cauſeth the judgment 
thereof to be eſteemed worthily, like the laws of- the 
Medes and Perſians, irrevocable, _ Beſides, the reaſons of 


the ſentence being ſuccinctly collected and knit together, 


and ſagely delivered by grave, learned, and noble perſonages, 
whoſe very countenances add weight to their words, and 
tying themſelyes to certain and not to conjectural proofs, I 
have known many offenders, though judged to ſevere pu- 
niſhment, have with alacrity ſubmitted themſelves, and 
with cheerfulneſs undergone it. And not long fince, in 
the caſe of one Scarlet, of Shropſhire, againſt divers perſons 
for embezzling of the evidences of his brother newly ſlain, 


all the parts of the cauſe were fo ſifted by the wiſdom of the 


court, that one of the offenders being at the bar was ſo 
well contented with the juſtice of the ſentence, that he wil- 
lingly ſubmitted himſelf thereunto; affirming, that though 
the fact were done with ſuch ſecrecy 38 he thought could 
not be diſcovered, yet the lords in their ſentence did fo 


by circumſtances track them truly, as if they had looked 
upon them, Where I cannot omit to extol that worthy 


courſe of binding the delinquent to appear at the hearing 
| C 3 of 
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of the matter, if the matter be confeſſed, or any vehement 
ſuſpicions appear againſt him; at which time, although his 
counſel be heard, yet is he allowed to apply any thing by 
them omitted, or move compaſſion by his ſubmiſſion or 
penitence, which ſeldom goeth from that bar unrewarded; 
and there he receiveth ſatisfaction of the juſt proceedings 
againſt him, and the compunction many times of his ſin; 
and the world and people that- ſee him are much moved 
then to hatred of his offence, and terrified by bis example 
of puniſhment,- as it is pronounced, he there ſtanding 
pefore their eyes; yea, the court is oftentimes moved to 
become ſuitors to the king for mercy, he having committed 
unto them his juſtice, reſerving his mercy unto himſelf; 
which perhaps they would not do, if a ſpectacle of forrow 
did not ſtand before them. 

LzrT this then ſuffice for the dignity of the court, that 
in the fame, it matcheth with the higheſt' that ever was 
in the world; in juſtice, it is, and hath been ever, free 
from the ſuſpicion of injury and corruption; in the execu- 
tion of juſtice, it is the true ſervant of the Common- 
wealth; and whatſoever it takes in hand to reform, it 
bringeth to perfection. And therefore it is well called 
Schola | Reipublice, the diſcipline whereof doth not only 
enter all the other courts of juſtice and miniſters thereoh, 
os wb the Nt en of the Fringe 
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Ir followeth- that I ſhould, in abs Rent place, ſpeak of the 
ee this court; that is, the judges thereof, the great 
ſenators of this ſtate. And becauſe I have already glanced 
upon this queſtion, Whether the treaſurer, chancellor, 
or priyy ſeal, or any of them, be the only judges of this 
N all the veſt but as? 2 can- 
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not proceed without they call their aſſiſtants ; for then it 


is crror, as the caſe of 8. H. 7. c. 13. It is fit that 


I leave it charged, that the court, after the making of that 


ſtatute, did uſually determine cauſes when neither treaſlirer, 


chancellor, nor privy ſeal were preſent ; but ſometimes the 
preſident of the council alone, and ſometimes aſſiſted by 
others of the council, above forty times in the 12. and 13. 
of H. 7. And ſometimes, when neither the treaſurer, pre- 


ſident, chancellor, nor privy ſeal were preſent, other lords 
of the council fat for the determining cauſes ; which proveth 


that they are all judges of the court. And yet I ſhall here- 


after ſhew, that the lord chancellor or lord keeper, ( for 
their places, by acc of parliament, are all one) hath divers 
privileges of ſovereignty belonging unto him, as the ſu- 


preme judge of that court, which ſurely doth belong in 
his abſence to him RE holdeth the are . in 
that council. 

Bur firſt, by reaſon that the appearance of every 
party is faid to be coram rege et concilio, it is fit that it 
be ſhewed what that council is before whom that ap- 
pearance is to be made; for in the antient laws of England 
we read of three councils; common council, magnum con- 
cilium, et privatum concilium, For the firſt, in all our writs 
founded upon any ancient ſtatute law, the writ beginneth, 
um per commune concilium regni noſtri proviſum ęſt, by which 
it plainly appeareth that commune concilium is the aſſembly 
of the lords ſpiritual and temporal and the commens of 
parliament; and there is magnum concilium Angliæ. It 
appears by the ſtatute of 37. E. 3. c. 18. that falſe in- 
formers ſhall be brought before the chancellor, treaſurer, 
and great council, to find ſurety to endure pœnam talionis, 
if their ſuggeſtions were falſe. And all the ſtatutes made 
after that act of 37. Z. 3 as well of R. 2. of com- 
plaints before the council of the king, as of 13. H. 4. c. 7. 


for certifying riot to the king and his council, which is the 


court of Star Chamber, afterwards by expreſs name called 
| C4 the 


23. 
PART I. 


A TREATISE OF THE COURT-OF STAR CHAMBER, 


the king's council in the Star Chamber, 19. H. 7. c. 18. in 
the tat. 33. H. 8. c. 1. for falſe tokens, 4. et 5. Pb. et 

Mar. for ſecret contracting with young maidens, and divers 
ſubſequent acts of parliament. The third, which is pri- 
vatum concilium, or the council of ſtate mentioned in the 
act of Eliz. it hath been queſtioned whether it were 
all one with the great council. Surely there is none of 
the privy council but is alſo of the great council; but 
there are ſome of the great council which are not of the 
privy council. Mr. Lambert remembereth an antient re- 
cord in E. 1. s time, that Henry lord Beamond, for ſome 


unreverend ſpeeches to the king, was commanded out of 
the council-houſe : it is ſaid he was juratus de magno et ſe- 


creto concilio regis; which implieth ſome kind of dif- 
ference between privatum et magnum concilium. And 1 

well remember I was of counſel in a cauſe where the bill 
prayed proceſs againſt the defendant to appear before the 
king and his privy council; to which a demurrer was put 
in. The ſame being referred to a judge, fir Thomas C- 
ventry, then of counſel with the defendant, defended the 
demurrer; and the ſame was overruled againſt me, as not 
being the proper return of the proceſs in this court. Now, 
that every peer of the realm which is a lord of the parlia- 
ment is de magno concilio, it appeareth partly by the writ 
by which they are called to the dignity, wherein is con- 
tained that the king deſireth their conference circa ardua 
negotia regni concilium ſuum impenſare, but eſpecially for 
that they have uſed to ſit and give their judgments in this 
high court as judges in the ſame, and that moſt uſually 

and commonly until about the 30. EIx.: and myſelf have 
heard a great lord, yet living, claim his right of ſitting 
there i in open eourt; to whom the lord chancellor Elleſmere 
gave this anſwer, that he knew not whether it were his 
maſter's pleaſure that that queſtion ſhould be determined 
chat * nere maltteied lily 
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the baron's right; which ſeemeth to be agreeable with 
juſtice; for it is undoubted that Henry earl of Lincoln and 
the lord Grey, and divers others which were not of the 
council of ſtate, were preſent, and fat and gave judgment 
when mr. Daviſon was ſentenced. And how they were 
competent judges unſworn, if not by their native right, I 
cannot underſtand ; for ſurely the calling of them in that 
caſe was not made legitimate by any act of parliament ; 
neither without their right were they more apt to be 


judges than any other inferior perſon in the kingdom ; and + 


yet I doubt not but that it reſteth in the king's pleaſure to 
- reſtrain any man from that table, as well as he may any 
of his council from the board. 


PART I. 


Bur not to digreſs from the matter, and to proceed with 


the judges of this court in order, there is no doubt but that 
the lord chancellor, or the lord keeper of the great ſeal, is 
the ſupreme judge and director of this high court; and to 
manifeſt the ſame, there are many ſundry badges of honour 
and privileges of pre-eminence as belonging and irſci- 
dent to that high place. But leſt I ſhould be too tedious, I 
ſhall only obſerve their ceremonies and rites of honour 
every day remarkable in this place, and three denotations 
of his priority of place in the manner of public hearing 
cauſes in the court, and five eſſential parts of ſovereignty 
or judicature of the court. 

Tn firſt ceremony is, that all the great dukes, mar- 
quiſſes, earls, barons, and council of ſtate of the king- 
dom, attend the hour and occaſion of this great lord's 
going to fit in the high court; a great motive to 
him of vigilance, and that which maketh his floth or neg- 
lect ſubject to the more cenſure, It is therefore worthy 
of obſervation of that memorable lord Elleſmere, that 
in twenty years ſervice he neyer caufed the lords which 
attended that court to ſtay paſt their wonted hour, but for 
the moſt part came into the inner chamber long before 
them, and beſtowed his time in giving orders for matters 
of courſe to the clerks, which was a great caſe and ex- 


pedition 
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pedition to the ſubject, and very beneficial to the clerks 
- which attended him; and thoſe few times he was abſent 


cauſa ægritudinis he always gave ſufficient notice, Jeſt 
they ſhould attend him. ; 

Tu next ceremony is, that his enſigns of honous, his 
mace and ſeal, are carried before him in the court; and ſo 
is no other lord's of that preſence; yea and his ſervants 
have the favour to attend him within tae court, though 
many young noblemen are compelled many times to ſeek 
their places elſewhere. 


Tux laſt great ceremony of honour is, that whereas any 


other lord of the preſence ſpeaketh not in that court unleſs 


his head be uncovered, the lord chancellor or lord keeper 
ſpeaketh always with his head covered, as a perſon to 
whom all the others bear a kind of reſpect or reverence. _ 

Tux notes of ſuperiority obſervable in the form of hearing 


af cauſes are, firſt, that he calleth or directeth the counſellors: 
- which ſhall ſpeak at the bar; which hitherto was with much 
more ſolemnity ; for that the lord chancellor, being careful 
that the court ſhould not be troubled either with filly or 


ignorant - barriſters, or. ſuch as were idle and full of words, 
and not careful of the truth of their informations, partly 
to the end that the worthieſt men of that profeſſion ſhould 
be known to the preſence, and partly that their cauſes by 
their induſtry ſhould be made perſpicuous, did upon the 


admitting of the ſuit, and the appearance of the party de- 


fendant, appoint ſuch as ſhould be of counſel, being men of 
fincerity and experience; which aſſuredly was a great mean 
for the diſcovery of truth in many cauſes; a grave lawyer 
holding it a part of his duty, ut ſi queretur verum non infici- 
etur. But latter times have rather introduced favourites or 
kinfmen as ſubjects for the judge's favour ; an error ſurely 
in great men, and a ſcandal to ſo high a ſeat of honour, 
where the ſuſpicion of any inclination to partiality ſhould 
be avoided as a diſhonour to the majeſty thereof, and any 
countenance to unworthineſs as a \ badge of infirmity. | 
I RE» 


3 


JS oy _— 


= "WWD > DP_WW ; 


VY*; IEF 7. Vs os Von I er 


— 


A TREATISE OF THE COURT OF STAR CHAMBER, 


IF REMEMBER that I have obſerved that grave chancellor 
whom I ſo often mention, but never without honour and 
reverence to his name and memory, when out of ſome re- 
ſpect he hath called to hear a man which he favoured, to ſtir 
himſelf often upon his ſeat as in ſome perplexity, for fear 
of ſome error the ſpeaker ſhould commit in his ſpeech, ' 
ſuppoſing that his favour ſhewed publicly to an undeſerv- 
ing man, was a blemiſh to his judgement ; as, on the other 
ſide, he gloried in nothing more than to give public grace 
to men either of note, merit, or to towardly and hopeful 
young men in their induſtrious inceptions. 

THE ſecond public note of the lord chancellor or lord 
keeper's ſuperiority in this court is, that upon all motions 
made in court which are not in point of ſentence of ſome 
cauſe, he is the mouth of the court to give the rule or 
order. And this part requireth not only an excellent appre- 
henſion to conceive what is moved, but perfect experience 
in the courſe of that court, andan able judgement to apply 
the particular caſe to the uſual courſe; as alſo this is that 
which trieth the integrity of his uprightneſs in carrying 
the balance even: and if in any of theſe that great lord 
ſhall be defective, the execution of this part of his place 
will ſuddenly diſcover him; for his apprehenſion, his only 
help, is, that the counſel perform their duty in a punc- 
tual and brief manner, preſſing their motions to the point 
which they require, as they ought to do; for if they wan- 
der into vain circumlocutions or iterations, that grave 
judge will tie them to a point which maketh the reſolu- 
tion not difficult; or if it be, he uſeth the judges preſent, 
whoſe opinion he uſually aſketh in any difficult queſtion 


in law, for his experience is quickly gained, in any of that 


great capacity willing to follow former times. But if any 


in that place be of the mind of the Lacedæmonians, to 
bind himſelf to walk in the dark without light, deſiring 


rather to make than to follow precedents, he may happily 
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ſhew. much wit and learning, but ſhall hardly give fa- 
tisfaction to the ſuitor, when by ſuch innovations the 
counſel can never tell how to adviſe the client; but until 
experience be gained, yea and continually for his eaſe, 
thoſe things which belong to the ordinary courſe are uſually 
referred to the clerks of the court who ſtand by him; his 


judgment and uprightneſs muſt ever be brought with him, 


and ever accompany him as comites inſeparabiles; for as 
the firſt maketh himſelf honoured and the Commonwealth 
bleſſed, ſo doth the other eftabliſh his ſeat upon earth, en- 
deareth his memory to all poſterity, and prepareth a throne 
for him in eternity. But if this great judge ſhall ſwerve 
in either of theſe, from that which is right and juſt, 
the reſt of the preſence may diſſent from him, and the rule 
of the major part muſt be the order. 

Tx third and laſt note of his ſuperiority is, that according 
to his own diſcretion he commandeth the attendance of the 


uſually attend this court (being an honour unto them), yet 
may the lord chanbellor command any other judge at his 
Pleaſure to ſit there; and that is uſual, when that the cauſe 


in queſtion is either in reſpe& of the vicinity, circuit, trial 
had before him, or ſome reference made unto him, better 


known to ſome judge than to any other. So likewiſe 


| he doth refer all matters in law, pleas or demurrers or 
otherwiſe, wherein for the moſt part he diſtributes to 
every judge in his circuit the cauſes which ariſe in thoſe 
parts, unleſs for their caſe he referreth them to the king's 
counſel, which in many caſes is very neceſſary; and he 


doth many times require the preſence either of the judges 


or ſome other of the lords to accompany him, when 
be giveth order at times not uſual for the fitting of the 
court, whoſe preſence is rather for ſplendor and magnifi- 
' cect, or to prevent ſuſpicion of unequal juſtice, which 
commonly is feared in private orders, and prevented by 
buch judicial witneſſes, than any other neee, himſelf 


giving 
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giving the rule; which pains was often taken by the lord 
chancellor Ellefnere in the afternoons of ſitting - days, to the 
great relief of the ſuitor, whoſe greateſt burthen in this court 
is difficulty of hearing and diſpatch : for I dare ſay, if the 
lords ſhould fit every day, as they did in H. 7. and H. 8.'s 
times, and handle cauſes of that nature they then. Cid, no 
court of this kingdom would be fo repleniſhed with cauſes ; 
ſo confident the people are of equality and juſtice there. 
Bor to come to the pre-eminence of this great lord in 
the eſſential parts of judicature : the firſt whereof is, that 
the direction of every cauſe, for the manner of the pro- 
ſecution unto the hearing, and the appointing of the hear- 
ing, belongeth unto his place; ſo that as he hath power to 
diſpenſe with the perſonal appearance of any man, or the 
continual attendance which every man is tied unto in 
this court, without he be admitted to attend by another, 
out of grace and favour, ſo hath he alſo the power to ex- 
pedite or give reſpite to cauſes, according to his direction: 
the party grieved may fly to move in open court, where, if 
there be no cauſe, he ſhall have a reformation. And it is 
to be obſerved, that whatſoever the clerk of the court 
now doth as belonging to his office in the proſecution of 
cauſes, the ſame is merely the 'office of this great lord, 
and in former times wholly performed by the court; I 
mean the lord chancellor, preſident of the council, or any 


other great lord in their ſtead. But the cauſes of equity 


in chancery growing many, and other employments of 
ſpecial ſervice preſſing the principal officers, the clerk of 
the court, hath of latter times been truſted with the di- 
rection of theſe things of courſe; where if the ſuitor be 
wronged, he principally ſeeketh redreſs from the lord chan- 
cellor or lord keeper's power to appoint the time for hear- 
ing of every cauſe; a matter for which he hath great 
ſuit made unto him; which maketh his juſtice much more 
eminent, if the ſame be carried with indifferency : for if 
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| know not in what caſe to appear themſelves. , Great care 


the court ordaineth, an equal hand to be held to ſet down 
ſach as have long time expended, and being once ſet down 


Chief, if there ſhould be no means to cut off vexatious and 
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he appoint a cafe to be heard, and then diſplace the 
ſame again, and prefer another, he doth utterly undo 
tae ſuitor, who travelleth to attend his cauſe, retains his 
counſel, and perhaps is never able to do it again; and it 
perplexeth the counſel which attend the bar, that they 


therefore ought to be taken to ſet down ſuch cauſes as are 
fitting for the dignity of the court; and that after ſuch. 
caſes are preferred which the king's counſel requireth or 


not to diſplace them without great reaſon. 

For the particular parts of the lord chancellor's power in 
the proſecution of cauſes, I ſhall, when I come to treat of 
the courle;of the court, in order come unto them; only me- 
thinks that an objection might be made unto me, that I ſeem 
to contradict myſelf, when 1 ſay that this great judge hath' 
power in directing and ordering all caules till they come to 
ſentence, and yet blame the reference of cauſes for the whole 
matter to the judges; eſpecially when it is affured that 
many vexatious ſuits are there exhibited, and many frivo-' 
lous bills put in, for matter unfit for the dignity of that court, 
of which it is the duty of that ſupreme judge to eaſe the 
ſubject and the court, I muſt needs ſay, that it is a great miſ- 


friyolous ſuits, and offences of the higheſt nature, and of 
the moſt eminent perſons, are ſmothered and concealed. 
But if antient courſe might prevail, all would be redreſſed: 


for if the queſtion be for want of form, the committee or 8 


lond chancellor may juſtly determine it: but if the merit IN ® 
of the cauſe be in queſtion, then the ſpecial matter ought | © 
to be reported, and the report read in open court, where 2 
the counſel for the other party may be heard openly; and 
that taketh away all poſſibility of r and * J 
the court to their antient ſplendor. _ = 8: 

THvs far I have ſhewed this great nn power in 


all caſes until the ſentence; I ſhall now ſhew his pro- 


rogative 


he rogative in the ſentence: for in all other courts at PART I. 
do Wh Weſtminſter, where there are four judges, if their opini- 
us ons be equally divided, two one way and two ano- 
it cher, there is no judgment entered; for which reafon our 
ey renowned ſovereign added a fifth judge to either court, 
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re Wh for the ſubject's eaſe and expedition to bring his ſuit l f 
to a concluſion; but in this court, if the preſence be c 1 


equally divided, the lord chancellor or lord keeper's voice 


re 

ch | | 
or Wſwayeth it one way or the other; for if he condemn or fine 1 
n the deſendant or plaintiff, then hath it ever been undoubted, : | | 
n | 


for that in things indifferent the beſt for the king's profit 

ss to be taken; but where his voice in equality acquitteth, 
in yet the pre- eminency of his judgment weigheth down the 
king's profit, and the perſon ſhall ſtand acquitted. For ſo * 
ir Stephen Proctor was acquitted by the voice of that moſt 
judicious chancellor Elleſmere; and fo reſolved by the j udges 
upon reference made unto them, and their opinions, after 
o Jeeliberate hearing and view of former precedents, pub- 
liſhed in open court. 

Bor if I ſhould be aſked how this ſovereignty grew. 
l can give no other eſtimate but the directions which 
were left during the minority of H. 6.; in which there 
was an article, „ That if the opinions of the lords 
5 & Bedford or Glouceſter fell to be in equal voice, that 
4 2 on which either of them is, ſhall be held the 
r wore party,” as in the thirteenth article of theſe direc- 
|. 


tions is contained; which being ſettled in them, who 

were then the principal of the council, hath ever ſince, as 

þt it ſeemeth, reſted in the prime perſon of the court: and 
t therefore in all the old decrees it is ſaid, that it is de- 
t ereed by the right reverend the lord chancellor and the 
. other lords. For ſo in the 13. H. 6, in the caſe of Tillaſſey 
J and Marraw, it is ſaid to be decreed by the right reverend 
Z John cardinal archbiſhop of Canterbury, chancellor of 

England, and others of the council. And in Hill. 1. H. 8. 
the warden of the Mint is ſaid to come into the court 
before the right reverend William, by God's grace, arch- 
biſbop - 


— — 
— 


34% M q——AÄALAvß— — 


|  eontroul, ſo always as that the courſe of the court be pur- 


him were ſentenced, at the ſaid lord biſhop's proſecution; 


which were improper to one and the ſame cauſe, upon tha 


dme payment of coſts? or if coſts be granted to be paid 
by divers, Whether he may appoint all or part to be paid 


de paid by one to divers, then ſurely, by antient courſe 
"the party to whom the coſts are taxed hath election to 
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biſhop of Canterbury and lord chancellor of England; 
and the lords, after the ſentence of the cauſe, which needs 
muſt bring premium et pœnam in the puniſhment of the 
offender, the court hath the whole power : but in recom- 
penſing the grieved party in all cauſes, the power is only 
in the ſupreme judge; for damages are given but in ſome 
ſpecial cafes, but coſts in all, except the court expreſs 
that there ſhall be no coſts. And theſe coſts are taxed only 
according to the direction of the lord chancellor without 


2 Tg. gg 41 C. 


2 
_ 


ſued, and cofts given to no perſon but to whom they are 
due; for if the lord chancellor will grant coſts to any perſon fil © 
who by courſe of the court ought to have none, the court 
wilt diſcharge thoſe upon motion. As not long fince 
cofts were granted to fir Thomas Wentworth againſt doctor 
Thornbury, lord biſhop of Worceſter, in a cauſe where ir 
Thomas was diſcharged, and divers other joint defendants with 


2 bu 2. 


but the biſhop's counſel moving the court, and ſhewing 
that where any of the defendants were ſentenced fo that the 
plaintiff ought to have his coſts, and have coſts paid hin 
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motion the coſts were diſcharged : but if the coſts. be 
too great or too little (ſo that there be juſt cauſe of tax- 
ing any), the court never encreaſeth or mitigateth, much 
leſs diſchargeth, but the ſame is in the ſole power of this 
ſupreme judge; he may refer the fame to co ſideration 
either to be mitigated or diſcharged, as he ſhall think fit 
Bor a queſtion hath been ſtirred in this point concerning 
this ſupreme judge's power: Whether he may apportion 


by one, and the reſidue by the reſt? And it ſeemeth it doth 
not lye in his power; for when coſts be once taxed to 
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taken up by the court ought not to be fruſtrated, or be made 
| D void 
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take the whole coſts of which perſon he pleaſeth ; which 


- privilege ought not to be taken from him, for the party 


who prayeth the ſame hath a writ of contribution againſt 
the reſt for their proportionable parts; yet it is alledged on 
the other fide, that ſince th: great judge hath power to 
diſcharge or mitigate eoſts at his own will, by like reaſon 
he hath rather power to proportion the payments. 

AND ſurely once lord Elleſmere, in the caſe of one 
Melliſden (although at all times a moſt ſtrict obſerver of 


the courſe of the court), did ſo proportion the payment of 


coſts; but it were better not done, for-any thing out of 
courſe can never be void of clamour: 

AND whereas it is ſuppoſed that the power of taxq- 
tion of coſts came firſt to be attributed to the lord chan- 
cellor by the ſtatute 17. R. 2. by which he had ſole power 
to give damages upon falſe ſuggeſtions, and that coſts are 
involved in the word damages, it is plain that the ſame is 
utterly miſtaken ; for then he ſhould have power in this 
court to give the grieved party damages: but that is not 
in his ſole power, but the act of the whole court; wherein 
they are not very fiequent, leſt men ſhould be too much 
diſcouraged to exhibit their complaints, and ſo many great 
offences paſſed over in ſilence. 

Arrzx ſentence, and the party's ſatisfation by colts, 
there reſteth the execution by puniſhment, in which this 
great judge hath ſovertign and great power ; for out of 
the prerogative of his place he may either haſten or de- 


lay the puniſhment : and where the offender is committed 
during the pleaſure of the court, or ordered to be bound 


to his good behaviour during the pleaſure of the court, the 
principal judge may determine that pleaſure and will, and 
may diſcharge the party; but where one is committed by the 
court till he hath paid money or performed ſome other thing, 


before his performance he ought not to be diſcharged by the 


ſupreme judge; for the rule is general, that the public orders 
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void by his private judgment, but may be by him ex- 
plained, or any thing In Gas By Wh WIE 
to perfection and execution. 

Tux laſt great prerogative of his emineney and ſuperio- 
rity in this court is, that the king directeth his letters, or his 
privy ſeal, declaring his pleaſure in all things to be done in 
this court, to this great judge; of which kind many be extant 
upon record; as one of H. 7. to diſpenſe with the appear- 
ance of one fir Walter Griffith, who attended the king in 
his progreſs to Exeter, and was bound by a recognizance to 
appear in-this court, that day ſhould be given till his ma- 
jeſty's return; which is directed in this fort, via. To the 
<« right reverend father in God and our right truſty and 
ce well beloved the Cardinal the Archbiſhop of Canterbury, 
« primate and metropolitan of All England, and our 'chan- 
« cellor of the ſame; and another in 6. H. 8. to diſ- 
charge one Bellis, who was ſued there for ſupporting two of 
his ſervants in an indictment of felony, for that the matter 
was confeſſed by another upon his execution: and this was 
directed to the moſt reverend father in God our right truſty 
and entirely beloved the Archbiſhop of Canterbury, primate 
of All England; in like manner to our chancellor Verulam, 
dy privy ſeal from his moſt excellent majeſty, in the cauſe 
of fir Thomas Lake. And likewiſe the honour belonging 
unto this great judge, as his majeſty's principal prolo- 
cutor, to publiſh and make known his majeſty's pleaſure 
to the judges and juſtices of peace at all times at his ap- 
pointment, which is uſually the laſt ſitting of every Term ; 
and ſometimes upon extraordinary occaſions and accidents 
any fitting day, wherein is required as much learning and 
eloquence as ever was of any orator in the Roman ſenate. 

I HAVE omitted one branch of this ſovereignty, in 
e 
alone, and to none other of the preſence; which by rea- 
fon of the great abuſe thereof in latter times I intended 
to W but, weighing with myſelf the neceſſity to 
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relieve the ſubject many times when the court is employed 
in weighty cauſes, that counſel cannot be heard, and the 
compaſſion which: fo great a judge oweth to the poor and 
diſtreſſed, I cannot diſſuade the uſe of the fame, conſider- 
ing that the hearkening unto them is a work of mercy; 
piety, and an imitation of the Supreme Judge: offendrnt 
nunquam thura preceſque Fovem: Yet I would not have the 
fame be made a market for the profit of his followers, nor 
be received in all caſes, but only in demanding things of 
grace and courfe, which may be done without hearing of 
the other fidez for if any were required of any other na- 
ture, the lord chancellor Elleſmere would anſwer that peti- 
tion, © I make no ſuch orders upon private petitions ;” with 
this caution and appoſite rule, that if any falſe ſuggeſtion 
be contained in the petition; the order obtained upon it 
ſhall be void; or if any thing done in open court, to the 
contrary of that which is thereby required, be concealed, 
then the order upon petition is not to bind the other ſide; 
which” courſes being ſtrictly held, much eaſe and ſmall 
grievance would come by petitions, but only prejudice to 
thoſe which attend the bar, which ſo great a judge may 
ſupply by more often hearing, than upon ſitting- days, than 
of late times is accuſtomed, | 

AnD thus much ſhall ſuffice to have been ſpoken of the 
ſuperior judge of the court i it now remaineth to ſpeak of 
all the reſidue of the fame, 
AND firſty as concerning the great and eminent officers 
of the kingdom, the lord treaſurer, privy ſeal, and preſi- 
dent of the council, their places or voices in this' court, 
when the ſuperior ſitteth, are of no more weight than any 
other of the table; ſo that the diſpleaſure of a great officer 
cannot much amaze any ſuitor, knowing it is but one opt- 
nion; and the court is not alone repleniſhed with noble 
dukes, marquiſes, earls, and barons, which ſurely ought 
to be frequented with great preſence of them, but alſo with 
reverend archbiſhops and prelates, grave counfellors of 
ſtate, juſt and learned judges, with a compoſition for juſ- 
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tice, mercy, religion, policy and government, that it may 
be well and truly ſaid, that Mercy and Truth are met to- 
gether, Righteouſneſs and Peace have kiſſed each other. 
The number in the reigns of H. 7. and H. 8. have been 
well near to forty; at ſome one time thirty; in the reign of 
queen Elizabeth oftentimes, but now much leſſened ſince 
the barons and earls, not being privy councillors, have for- 
borne their attendance. And the court was in the reigns 
of H. 7. and H. 8. moſt commonly frequented by ſeven or 
eight biſhops and prelates every fitting-day ; in which times 
let me without offence obſerve, that the fines trenched 
not to the deſtruction of the offender's eſtate and utter ruin 
of him and his poſterity, as now they do, but to his cor- 
rection and amendment, the Clergy's ſong being of mercy. 
And I well remember that the moſt reverend archbiſhop 


IWWhitgift did ever conſtantly maintain the liberty of the 


Free Charter, that men ought: to be fined ſalvo contene- 
mento; and in many years never gave any ſentence, but 
therein he did mitigate in ſomething rhetorical to adorn 
his ſpeech: but the ſlaviſh ſpeech of whiſpering was not 
heard to come from the- noble ſpirit of thoſe times in that 
honourable preſence, and not familiarly introduced there, 
till a great man of the common law, and otherwiſe a wor- 
thy juſtice, forgot his place of ſeſſion, and brought in this 
place too much in uſe. Yet ſurely in thoſe days the benefit 
to the crown was equal to theſe times, if not greater; 
for either the greatneſs cauſed the ſame to be begged by 
ſome courtiers or laboured to be pardoned, or, being ſet 
in terrorem, brought to ſo low mitigation, or, for want of 
the delinquent's ability, by neceflity inſtalled, as that much 
more would be levied to the crown, if they were impoſed 
with more moderation; and many more offences which 
are committed would come to puniſhment, if the greatneſs 
of the fine did not cauſe the delinquents to ſeek their peace 
by compoſition; fo that the king loſeth his fine and the 
F example. 
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§. VII. OF THE OFFICERS OF THIS COURT. 


Tux officers of the court yet remain to be ſpoken of, 
which time hath encreaſed as much as the offices them- 
ſelves; for whereas in times paſt there were no other of- 
ficers but the clerk of the court, and the uſher of the ſame, 
there are now four attornies, or ſecondary clerks alſo, to 
take care of the indifferent managing of cauſes, and pre- 
paring the ſame with equality for hearing of the court; 
and there is alſo a proceſs maker, which writeth all pro- 
ceſſes which iſlue out of this court, and _ the broad 
ſeal of England. 

I 8HALL firſt treat of the clerk of the court, REST is the 
principal officer attending this court, and is the firſt clerk of 


the council in place, being fo created by the Heralds at queen 


Elizabeth paſſing through the city of London to St. Paul's in 
the year 1588, to give Almighty God thanks for the conqueſt 
of the Spaniſh king's navy; who was aſſuredly firſt ordained 
by the queen to make true entry of the rules, orders, and 
decrees of the court, and to keep the ſame orderly, as alſo 
all other records of the court ; and to certify the copies to 
be true under his hand, and to make entry upon all ap- 
pearances upon proceſſes or recognizances: I ſay, to make 
the entry of the appearances ; for the appearance was ever 
made before the chancellor, or ſome of the council, and 
moſt commonly in the court, where, in the clerk's abſence, 
the uſher ſometimes took the entry of it, and cauſed the 
entry afterwards to be made; as in the clerk's book of ap- 
pearances of record in the time of H. 7. doth appear. In 
which reſpect I have before obſerved a little boldneſs of 
theſe times, to appoint an inferior clerk to perform that, 
which the clerk of the court could not do but in-preſence 


of ſome of the council, and therefore fit to be done by the 


deputy clerk at the leaſt, But of latter times the clerk of 
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the court doth appoint alſo the examiners to take alſo the 
examinations of all the defendants and all the witneſſes 
which are examined in court; and if the lord chancellor 
did giye the favour to anſwer by commiſſion (which he 
hath power to do without controul), the clerk of the court 
did demand a fee of 6s. 8d. of every man which had that 
grace given to him. But that encroachment was abridged 
by the lord keeper Egerton; and I have mych marvelled 
that the ordaining and appointing of examiners of that 
court is not likewiſe reſerved to the power of the principal 
judge, it being without doubt belonging unto him. 

In thetime of H. 5. the clerk of the court took no exami- 
nations, but the lord chancellor, or other principal judge, 
did appoint who ſhould take the examinations in every 
cauſe; as ſometimes the counſel of prince Arthur, ſome- 
times one of the preſence, ſometimes one of the maſters in 
the chancery, and ſometimes ſome other eminent man; and, 
no doubt, if the chancellor had power to appoint who ſhall 
fake the examinations in every cauſe, the appointment of 
the examiner of right belongeth to him, and the words of 
the patent to the clerk of the court cannot carry away the 
right of the place, Beſides, I have in my cuſtody ſome 
antient collections of the officers of the court, collected 
long before my time; by which it appears the clerk of the 
court, within theſe forty years, compounded with the lord 
chancellor for the appointment of thoſe places, there being 
by right, without doubt, a part of the copies due unto him 
as keeper of the records. And ſurely it were to be wiſhed 
that theſe places again might be reſtored to their proper 
owners, that the ſame by a reverend and juſt judge might 
be beſtowed upon men of great integrity, for that it lieth in 
the power of the examiners to acquit the offender, and 
condemn the innocent; yea, and to perplex the court by 
uncertain teſtimonies, or tire them with frivolous diſ- 
courſe, if that officer be either corrupt or ignorant; and 
peing granted to the principal clerk he cannot execute it 

himſelf, 
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himſelf, but either appointeth or ſetteth the place to thoſe 


who will give moſt; whereas an able and honeſt man 
may well deſerve the benefit of the place, there being 
now allowed unto him but 3d. a ſheet for every ſheet 
of paper in which he taketh the examination, the reſt 
going to the clerk of the court; and if he were appointed 
by the lord chancellor he could have but 6d. for the one 
half muſt belong to the clerk of the court, as keeper of 
the records; by colour of which place of examiner, the 
clerk of the court demandeth the fee of 48. 4d. for every de- 
fendant's admiſſion to attorney, which is the mere power 
and favour of the chancellor, as ſhall be ſhewed hereafter. 


SURE it is that the king always appointed who. 


ſhould have the charge of the records; but H. 6. in the 
twenty-ſecond year of his reign, granted the ſame by the 
name of Clericum Confilii to one John Kent, doctor of the 
law, who was afterwards in the time of H. 7. ſworn of 
the council, and one John Bladefwell appointed in his 
place; ſo that he held not both places as clerk and judge 


together, as hath been done in latter times. And in the 
ſixth year of the ſame king, Robert Ryder was made 


clerk, as ſhall appear hereafter; in 1. H. 8. John Val. 
lentine; and 22. H. 8. upon a ſurrender thereof, the fame 
was granted to Richard and Thomas Eden; and in 5. E. 6. 
granted in reverſion to Thomas March, to whom it fell 
in 9. Eliz. and then was granted in reverſion to maſter 
Mills, who came to it in poſſeſſion about of Eliz. and 
after it was granted in reverſion to the learned and elo- 
quent judge the chancellor St. Alban; and after him 
to others ; and by ſurrender to that worthy gentleman jir 
Humphrey May, chancellor of the Dutchy, and to mr. Morley 
jointly, who now execute the ſame by deputy. But I do 
conceive, - that howſoever latter grants may enable the 
clerk to appoint examiners, of which notwithſtanding 
am very doubtful, yet I am ſure that in former grants 
the king granted the office cum omnibus vadiis, proficuts, 
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commoditatibus, membris, emolumentis, et advantaziis eidem 


officis ſpectantibus, in tam amplis modo et forma prout, &c, 
and the clerk of the court had no right to that place, but 
the court appointed the attorney on the contrary part to 
examine defendants, and many times the clerk of the court 
to examine witneſſes; by colour whereof mr. Eden firſt 
engroſſed to himſelf the benefit of that place of examina- 
tion, it being aſſuredly a place of the greateſt truſt in the 


court, his duty being faithfully and truly to examine de- 
fendants and witneſſes without any partiality, not ſuftering 


any to examine” their own examinations, nor to receive 
examinations ready written, efpecially from defendants, 
but carefully to conceal and keep ſecret. the examinations 
until they be duly publiſhed. And 'that he is an imme- 
diate officer of the court, it appeareth by this, that his cer- 
tificate made to the court under his hand is of force and 
value, and may, ought, and is uſually received; which 
could not be, if he were ſubordinate to the clerk of the 
court, and Ti his clerk; for no man by the law can cer- 
tify to a court but he who is an immediate officer to that 
court for that purpoſe, as the profeſſors of the common 
law well know. And thus much concerning the examiners 


of the court being now ſubordinate to the clerk. 


. I w1LL now proceed with the office of the clerk, which is 
now executed by an able and {ufhcient deputy ſworn for the 
execution thereof, and allowed by the court, and muſt always 
be, he being of great uſe and truſt to the lord chancellor. 
Bur I know not us jure the clerk of the court hath 
of late erected divers and ſundry officers; as one to make 
warrant for all proceſſes, record the appearances, and 
receive, keep, and dehver all certificates made to the 
court; another to keep all records of. bills and pleadings, 
examinations and commiſſions, both of the defendants and 
witneſſes; ; the third is the regiſter, who draweth all the 
orders, ſentences, and decrees of the court, and all bonds 
of recognizance z a fourth to enter all the rules of all affi- 
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davits and orders from the clerk of the court. For the 
firſt, I have already ſpoken how unfitly appearances are 
taken by any but by the clerk, much leſs warrants to be 
made for proceſs by any other; being in antient time 
wholly awarded by the lord chancellor or the court, and 
a great miſſion to the elerk to do it, But for any man to 
have the cuſtody of the records being unſworn (which is 
the chief cauſe why the clerk of the court hath his fee), I 
know not how by law or reaſon it is warfanted ; for either 
they muſt ſay that they ſupply the place of deputies, and 
ſo ought to be ſworn, or otherwiſe it is a great overſight 
to commit the ſame unto them; or elſe they muſt exe- 
cute thoſe places as the deputy's clerks, and then they 
cannot demand any fee to themſelves, but the clerk's ſole 
and antient fee. And I fear this multiplying of officers 
will, in ſhort time, be complained of as a great grievance 
for increaſe of fees; and in the mean time the records are 
negligently kept, and many times loſt. 

THE other two, which upon the matter are both regiſ- 
tered, and therefore ſworn clerks, the one for the decrees 
of open court, the other for ordinary courſe, but the firſt 
hath always been a perſon allowed by the court as one of 
great truſt, who otherwiſe may utterly pervert the juſtice 
and honour of the court : for ſurely in the execution of 
this part of the clerk's office conſiſteth the ſovereignty of 
the place; for he is truſted to collect the voices of the 
lords, and to enter the ſentence. faithfully, and none of 
the preſence (no not the lord chancellor) can or may al- 
ter the fame, And therefore, whereas I ſaid before, that 
it was a note of ſovereignty that the king's privy ſeal 
was ever directed to the chancellor for all things to be 
done in the court, ſo likewiſe it is a great prerogative to 
the clerk of the court, that for altering or diſannulling 
the decrees entered in court, the king hath directed his 
privy ſeal to the clerk of his council. So you ſhall find 
that l. 8. did in the 17th year of his reign, direct his 

| 8 | privy 
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privy ſeal to his truſty and well beloved ſervant mr. Robert 
Ryder, clerk of his council, by which he was commanded 
to annull a decree of that court againſt the mayor and city 
of Canterbury; whereby it is manifeſted that the truſt of 
them is wholly committed unto him; and therefore his 
clerk, called the regiſter, is always allowed by the lord chan- 
eellor alſo, as one which may poiſon his juſtice; and, being 
allowed by him and ſworn, may not upon every wilful 
Conceit be removed; as it appeareth in the caſe of one 
yet living who was regiſter, and mr. Mills was enforced 
$0 yield good reaſon to the court for his removal. 
I 8HALL hot need to ſet down the fees belonging 
to the clerk of the court, for they were fixed in the 
court, in a table, and ſo they ought to remain; only 
an antient fee of 2s. for putting or ſubſcribing his 
name to copies, is taken from him by reaſon of mr. 
 Aillfs moderate uſe thereof, which were fit to be con- 
fidered of. But his fee which he hath yearly from 
his majeſty is about 261. 13s. 4d. Beſides, he hath his 
ſcarlet robes at the times of coronation, and ſuch like; 
and one great honour is, that he is always admitted to fit 
at the lords table, at dinner, in the inner Star Chamber, for 
there the lords have uſually had diet at his majeſty's charge; 
for howſoever it were for a time omitted, yet ſurely it was 
happily renewed; it being a means of diſpatch of much 
buſineſs, which, for the ſparing of a little money, was 
diſappointed, And this ſhall ſuffice to ſpeak of the prin- 
ripal officer, called the Clerk of the Council, and thoſe 
which are now his dependents. The next are the attor- 
#7es in order, | 
Ir is fyre (as I have aid before) that at the common 
law every man was to attend his own ſuit in the king's 
court, and other inferior courts alſo, in perſon, but when 
he had power ad attornat. faciend. And firſt the ſtatutę 
of Merton gave power to make attornies in every court; 
6 : : and 


DOLL PESBRSESES _ 


OO - 


Mw 4 


A TREATISE OF THE COURT OF 6TAR CHAMBER, 


43 


and the ſtatute of Weſtminſter ſecond gave power to PART T. 


make attornies general to thoſe which had lands in ſe- 
veral counties; the ſtatute of Glouceſter gave power to 
make attornies in all caſes but appeals ; but by the ſtatute 
of Fines it is ordained, that no judge ſhould receive an 
attorney but only of pleas in that court, But there is a 
proviſo for the power of the lord chancellor and chief juſ- 
tice, to whom (as it appeareth) there was always power to 
admit attornies ; and they were not at the firſt ſo frequently 
obtained, but in a ſhort time they were as faſt reſtrained z 
for in 4. H. 4. c, 18. it was ordained, that the number of 
attornies ſhould be reſtrained, and that they ſhould be 
ſworn. And ſurely in the time of H. 9. every great mar} 
in this court made diyers attornies by the licence of the 
lord chancellor; and every man which had appeared and 
anſwered and was examined, was licenſed to depart; and 

his attorney being by him, or any friend or perſon for 
him named and allowed by the lord chancellor, did attend 
for him, and the command delivered tq the attorney did 


bind the party, which js called his admitting to attorney; 


which at the firſt was entered in this manner, (viz.) 
A, B. licentiam habet camparere per atternatum cujus fac- 
tum promittit ſe ratum et gratum hahiturum ; and after- 
wards the entry was, Licentia recedere per dominum can- 
cellarium et compares per attorn, A, D. et dedit fidem ſe 
ratum habiturum: but of latter times ponit loco ſug 
A. B. tam ad perdendum quam ad lucrondum: all which 
is done of grace for the eaſe of the ſubject, and by the lord 
chancellor of the court, 

So that whether the clauſe of the ſtatute de Finibus et 
Attorn. or by the uſe that belongeth unto this place, to give 
them licence to appear by attorney, the place of the attorney 
is in the gift and power of the lord chancellor: and it is 
ſure that the perſons were appointed by the lord chancellor, 
as namely, one Valentine, who afterwards ſurrendered to 

N. 
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mr. Eden, about 20. H. 8. was allowed attorney there by 
the lord chancellor; but mr. Eden growing to be clerk 
of the court, claimed the gift of the a s place, and 
would have diſplaced mr. Mills, the father of him who 
was Clerk of the council; but he was rebuked by the lord 
chancellor, the cardinal, for preſuming to diſplace thoſe 
who are placed by the court. Beſides, the neceſſity of 
the duty to the client requireth the office not to be in the 
gift of the clerk ; for the clerk, being inclined to make his 
own profit, if the attorney come in by him, will expect 
that the attorney ſhall ſerve his turn, and fo the client ſhall 
be preyed upon, and have no direction to eaſe him; there- 
fore aſſuredly the gift of the place, as well by uſage as by 
right, belongeth to the lord chancellor and lord keeper. 
Tux duty of the attorney is to look that the cauſe be 
duly proſecuted to the hearing without advantage; and if 
he be preſſed by any rule or order that may prejudice him 
in his cauſe, to inform counſel to move the court. He 
is alſo to write all the bills, anſwers, and pleadings, and 
examinations taken in the country by commiſſion for his 
client. He is alſo to prefer the client's cauſe to hearing, 
and at the hearing to read all the acts, evidences, and de- 
poſitions i in court before the lords, which are urged by 
counſel for his client; and after hearing to draw up a bill 
of coſts for his lordſhip's taxation, and to preſent them; 
wherein if he ſhall 182525 he ſhall deſerve to be much 
blamed. 
Ay for performance of his duty he is ſworn before the 
lord chancellor : the tenor of the oath is as followeth, viz. 
<« You ſhall ſwear that you ſhall well and truly, accord- 


«j ing to your beſt diſcretion, execyte and perform the of- 
4 fice and place of an attorney, in his majeſty's moſt ho- 
& nourable Court of Star Chamber, whereunto you are 
now admitted, and ſhall bear and behave yourſelf juſtly 
towards his majeſty, and all his highneſs's loving ſubjects 

8 ns ſuitors to the ſame court, 80 help you God,” 


Wulch 
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Wuicn oath in that form, howſoever in latter times 
there was no form of an oath remaining there of record 
either for the chief clerk or for the attorney, but this 
drawn in the lord Hatton's time by the advice of the fol- 
lowing chancellor Egerton, then being ſolicitor to queen 
Elizabeth, who cauſed the word office to be put into the 
oath ; and this form of the oath his lordſhip delivered to 
me himſelf to be ſafely kept. 

Bur I have ſaid before, that originally there were but 
two attornies appointed in the court, one for the plaintiff, 
another for the defendant ; which ſo continued long, and 
was aſſuredly moſt for the eaſe and dignity of the court; 
but afterwards there was a third attorney appointed, upon 
ſuggeſtion that it were fit the ſuitor might have election 
of ſome choice ; and then there was a fourth added, which 
ſurely was moſt unneceſſary: and very fit it were if they 
might be reduced to their former number, which might 
be done as beneficially to the ſupreme judge as when 
there are four. The fees due to the attorney is 3s. 4d. 
and the like fee, or commonly better, for reading books 
at the hearing; and alſo for preſenting the bill of coſts to 
the lord chancellor or lord keeper. And this fee of 3s. 4d. 
is always due depending the ſuit, although nothing be 
done in the cauſe. He hath alſo 6d. in every ſheet of pa- 
per he copieth for his client, yielding the other 6d. to the 
clerk of the court for his care and charge for the cuſtody 
of the records. But the clerk ſtill deſiring to draw the 


attorney either wholly to depend upon him, or in ſome - 


ſort to be appointed by him, hath endeayoured to keep the 
records wholly from the attorney if he diſpleaſe him, that 
he ſhall not have them to be copied for the client; and 
groundeth himſelf upon an order procured by r. Mills, 
in the lord keeper Puckering's time, to this effect: & that 
« the attorney ſhould deliver all the records of the court to 
« the clerk of the court, as appertaining to his office, to 


keep; wherein is inſerted this clauſe penned by the 


clerk 
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PARTI. -elerk for his own advantage, the attornies not having to di 


men of great eſtates, as needed not any privilege ; and 
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with them but by his conſent; and likewiſe {which is to be un- 
derſtood) after they have copied them for their chents, which 


© _ will plainly appear by their orders made by the lord keeper Ie 


Egerton, by the advice of the chief judges in which it HEKen 
was contained; that the atrornies ſhould always have li- e 
berty to make ſearch for all ſuch records or pleadings, as 
have appertained, or ſhall appertain to them to copy for 


their clients, without paying any fees to the clerk of the ff re: 
court for the fame ſearch, as many years paſt their pre- on 


deceffors have uſed; ſo that if attornies ſhould be de- 
barred of records belonging unto them to copy, although 
they be ſecond. copies (ſome records being ten times co- 
pied), it is as great a wrong unto them as their denial to 
pay the clerk of the court 6d. for every ſheet, and the ſum 
is lately wholly uſurped by the ſubordinate keeper of the 
records. p | tach 

Ir is too much apparent this is a great ſpoil of the ra 
attorney's place, and conſequently both diſhonourable and I leg 
prejudicial to the lord chancellor and lord keeper, they 
being his clerks. And I much marvel that they have not 
had the privilege of the lord chancellor's clerks, to fue and 
to be ſued before him, being aſſuredly by reaſon belonging iro 
unto them. And the reaſon I conceive they have not Win 
enjoyed it, is partly for that they have been ſettled but of {Ming 
latter times, and partly for that the firſt attornies were 


thoſe which after followed, of ſo weak and bad eſtates, di; 
as that they rather deſired to be protected from paying any 
thing, than to have convenient juſtice before their moſt 
competent judge. Yet thus far did that wiſe and learned 


lord keeper Egerton privilege them, that if any man pre- m 


fumed to arreſt their bodies during the time they attended ili te 
their ſervice before the lords, he committed the parties Wd: 


u whoſe ſuits they were detained, if they would not de- * 


liver 
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pon execution. And I muſt confeſs the reaſon of this 
privilege is ſomething abated, ſince the making of the pro- 
eſs of the court and the writing to the broad ſeal was 
aken away, which belonged unto them until a proceſs 
inter was by letters patent appointed by queen Eliza- 
jth, which is the next officer of whom I am to entreat. 
Bur by what warrant or precedent of former times, unleſs 
ff reaſon or juſtice, habeas corpus have been granted from 
erm to Term, and from year to year, thereby defrauding 
n of their juſt debts, I can neither underſtand, or de- 
fire to hear it hereafter. The officer now called the pro- 
ofe maker, or clerk of the proceſs, is newly erected, and 
hath been only enjoyed by mr. Thomas Cotton, who now 
holdeth it, and by his father before him. His duty is to 
write all proceſs of ſubpœna for appearances, coſts or da- 


tachments, commiſſions of rebellion, and commiſſions for 
examination of defendants or witneſſes, writs of privi-- 
lege, habeas corpus, certiorari, writs of extent, or other 
writs whatſoever which are returnable in this court, or 
iſſue from thence; all which he bringeth to the great ſeal 
to be ſealed; and for all theſe he receiveth his warrant 
from the clerk of the court; his fees are contained with- 
in his patent. And if any queſtion be at any time concern- 
ing the- iſſuing of any proceſs out of this court, the court 
giveth credit to his certificate made under his hand, which 
is an allowance of his place, and of him to be an imme- 

diate officer in the court, | 
THERE is another attendant on the lord chancellor, or 
lord keeper, which hath been heretofore one of the officers 
of this court, which is the ſcrjeant, that carrieth the great 
mace before his lordſhip. But becauſe his-place and at- 
tendance is not bounden within the limits of this court, 
but followeth the lord chancellor, or lord keeper's perſon; 
whereſoever he goeth, I cannot fitly call him an officer of 
this 
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mage, of duces tecum of any writings or evidences, all at- 


47 


iver them. But this was upon meſne proceſs, and not PART * 
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- unleſs the ordinary proceſs of the court cannot draw the 


' court, whole duty is only to keep the place, where the 


of the court and the attornies at all times to ſearch and 
all things they have need, He hath a convenient houſe for 


for: young noblemen, and men of quality, which flock 
_ thither in great abundance, when cauſes of weight are 
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this court ; yet it is true that he did heretofore ordinarily, 
at the command of the lord keeper, give ſummons for ap- 
pearance in this court: but of late times it is not uſed, 


'D 


party to obedience; then by. warrant from his lordſhip, or 
the court, he exceedeth the ordinary courſe of juſtice in 
making ſearch: in all places, and opening all houſes as he 
ſhall ſuſpeQ, A to produce him to 
the court. 

Turn followeth, in the laſt place, the uſher of tht 


court is kept, comely for ſo great a preſence, and fafe for 
the records which are there laid, and to attend the clerks 


lay up the records; and alſo to call all perſons who are 
bound to attend the court, and if they make default it i 
recorded; alſo to make ſilence, and to attend the lords for 


his habitation ; and, beſides his fee from kis majeſty, hath 
18. for the appearance of every man which appeareth in 
court; beſides great profit for preparing convenient places 


there heard and determined. 
AND thus briefly I have paſſed through the F icſt Part of 
this Treatiſe, wherein I ſhould have ſpent much more 
time and paper, but intending only a ſummary obſerva- 
tion of ſuch things, as may be uſeful to any public place, 
and not injurious to the place, profit, or perſon of any 
other, I here conclude with this requeſt That my opi- 
nion concerning ſome matters of right may not breed of- 
fence, by ſuppoling that I have done this out of a conten- 
tious ſpirit; but rather that my reaſons might be obſerved, 
and thoſe whom they may concern ſatisfied ; which if I ſhall 
. ad ſummum votorum meorum perveniſſe videtur. 
e FINIS PARTIS PRIMA. 
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PART THE SECOND: 


Of the J URISDICTION of the CourT of STAR CHAMBER» 


§. 1. THE DIVISION OF THE TREATISE, 


BEING in the ſecond part of this treatiſe to handle tte 


juriſdiction of this high court, I muſt ſteer a courſe 
full of peril betwixt Scylla and Charybdis; for if on the one 
fide I ſhall diminiſh the force or ſhorten the ſtretching 
arm of this ſeat of monarchy, I ſhould incur not only the 
cenſure of groſs indiſeretion and folly, but alſo much dan- 
ger of reprehenſion; and if on the other ſide I ſhould ex- 
tend the power thereof beyond the due limits, my lords 
the judges, and my maſters the profeſſors of the common 


law will eaſily tax me for encroaching upon the liberty of 


the ſubject, and account me not only unworthy of the 
name of my profeſſion, but of the name of an Engliſhman; 
ſo tender is this ſubject of pupilla aculi, which will not 
endure touch of examination. Therefore, to avoid all of- 
fence, I will not diſpute de jure et de facto, and declare, 
as briefly as I can, what matters are there uſually deter- 
mined. In debating thereof I ſhould leave the diſcgurſe 
lame if I ſhould not fay ſomething of the privileges of this 
courts. and how it doth vindicate any affront by :affliting 
deſerved puniſhinent againſt anys mum con- 
tempt againſt itt. lycſtotir 

80 chat in the ſecond part of this diſcourle- bal Er 
declare, that the cauſes there handled ate eicher publit ot 
private, [and they are reſpectively either civil or criminal ; 
and what xivil cauſes are here properly determinable eivilly, 
which are of two ſorts, ordinary or extraordinary : ordinarily, 
the ſuits of the king's almoner ; and extraordinarily; other 
great matters of [intereſt betwixt the king and the ſubſect, 
Which are accompanied with EY to the fates 
as well AS. num ct tuum. 
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THEN I ſhall ſhew what criminal cauſes are here to 
be handled: And in that, firſt; I ſhall ſhew that matters 
capital may be here examined, and not all capital ; then 
cauſes which in ſtrictneſs of law cannot be otherwiſe 
queſtioned, may be here examined; next, that cauſes 
of eſpecial limitation by act of parliament are here pro- 
ceeded in, and that thoſe acts ate but acts declarative, 
and no way giving power or authority to this court; which 
other courts may determine or have determined. And 


thus having enumerated many particular kinds of cauſes 


there uſually determinable, a general concluſion may be 
collected what the juriſdiction of that court is, either in 
matter, time, or place. And, laſt of all, I ſhall ſhew the 
privilege of this court, and how the court puniſheth 
neglect, indignity, or contempt offered unto it. 
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"Bos hides: + enter. io c0y.-orrticuler | tanſes--hare 
handled," this place requireth that I ſhould ſpeak ſome- 
thing concerning the | queſtion before touched, Whether 
the ſtatute of 3. H. 7. gave any power, ſtrength, or con- 
firmation to this court, as the lord St. Alban hath of late 
publiſhed 2 but contrary to the reſolution of the three 
principal judges given in his preſence in Proc cafe, 
as ] have before mentioned; where it was reſolved, that 
that ſtatute enabled that court no more than it did any 
other court at Weſtminſter-hall, but theſe lords might 
determine thoſe matters in any place of England : neither 
did that ſtatute make thoſe. lords ſole judges of that court, 
and yet compelled them ta call aſſiſtants, otherwiſe their 
proceedings were erroneous, as it is held in 8B. H. 7. 13.5 
but the court ſubſiſteth by antient preſcription, and hath 


eiter —— nor ſubſiſtence by that act of parliament. 
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Av it is' moſt ſure, that it is a received opinion, that PART Il. 
the court ſhould meddle with no other cauſes than are | 
expreſſed in the ſtatute 3. H. 7. c. 7.; and I well remem- 

ber that the lord chancellor Egerton would often tell, that 

in his time, when he was a ſtudent, mr. ſerjcant Lovelace 

put his hand to a demurrer in this court, for that the 

matter of the bill contained other matters than were men- 

tioned in the ſtatute of 3. H. 7. and mr. Plawden, that 

great lawyer, put his hand thereto firſt, whereupon mr. 

Lovelace eaſily followed. But the cauſe being moved in 
court, mr. Lovelace, being a young man, was called to 
anſwer the error of his antient mr. Plowden, who very 
diſcreetly made his excuſe at the bar, that mr. Plowden's 
hand was firſt unto it, and that he ſuppoſed he might in 
any thing follow St. Auguſtine. ' And although it were 
then over- ruled, yet mr. ſerjeant Richardſon, thirty years 
after, fell again upon the ſame rock, and was ſharply re- 
buked for the ſame; for the cauſes mentioned in that ſtatute 
are but ſeven in number: 1. Maintenances. 2. Giving 
of liveries, 3. Having retainers, 4. Imbracery. 5. Ju- 
rors receiving money. 6. Untrue demeanors of ſheriffs 
in falſe returns and pannels. 7. Routs and riots. A ſmall 
theme to exerciſe that court; e indeed, all the prin- 
cipal offences here examined are not once touched; is 
forgery and perjury, frauds, contempts of proclamations, 
duels, and a multitude of others which I ſhall hereafter ' 
recite. But I will not dwell upon this point, ſeeing 
all that have written of this; as mr. Lambert and mr. 
Crempton, have made this no queſtion; and I have 
formerly expreſſed ſo many reaſons both of authority 
and caſes here heard, and ſtatutes made to reſtrain the 


r 
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power of this court, before that ſtatute of 3. H. 5. that 1 
hope this will never be. a queſtion in future times.” 4 
therefore reſer myſelf to the former diſeourſe | 
this matter in the firſt part of this treatiſe, and e dt 
nenn. f 
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5. 111, or PUBLIG CAUSES IN THIS, COURT» | 


Wazn I beak of public cauſes, I intend them of two 
forts: fieſt, public, as being treaties and cauſes with foreign 
ſtates: ſecond, public, concerning the univerſal or general 
government at home. There is no eſtabliſhed court of 
Juſtice within this kingdom which uſeth to intermeddle 


with public matters of tate betwixt foreign nations and 


this. kingdom, without particular reſpect to the cauſe in 
queſtion, but this court only; it being compoſed (as that 
eloquent lord St. Alban well obſerves) of all conditions of 
men, like another parliament, ſpiritual and temporal, no- 
bles, and lawyers common and civil, and fo fit to diſcern, 
order, and diſpoſe of all things in the univerſal goyernment; 
ſo. that, without doubt, all queſtions of fate betwixt fo- 
reign nations were heretofore handled here and debated ; 
and when there was cauſe of ſilence and ſecrecy, the en- 
try was then made, dum ſederunt ſecret?, | If matters were 
preparing and not ripe for publication, the order then was 
entered, that they wete referred to be deliberated upon by 
| ſome. ne lord of the Dun. 9 


— —1 wo. deliberate of certain. policies; and when 
things were fit. for publication, this hath ever been held the 
teſt place to examine the deſigns and intentions of them. 


So was Empſon's informing: the king firſt manifeſted 
dere in 3. H. g.; the viſitation of the order of Ciſtertiam 


in 12. H. 8:; and ſo here ns handled and debated the 
treaty. with Burgundy; a league with the arch · duke; mar- 


rage, of tines Arttur by H. 9.5 nay, the birth of the 
ting children in I 5. und H. $,'s time were here fo- 
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N 


Elizabeth's time all public occurrences; the queen of FART HI, 


Scots” ſecret deſigns; the earl of Eſſex's diſaſter; and 
many ſuch like in the time of king James. 

AND it is uſually known that the juſtices of aſſize and 
juſtices of peace at this day repair thither to hear their 
charge, how they ſhall apply themſelves in the govern- 
ment of the Commonwealth, when they ſhall-garry an 
hard hand in the execution of ſome laws, and when they 
ſhall remittere habemus, And in the reign'of H, $. the 
juſtices of peace in each county were commanded'to-come: 
thither to take their oaths. And ſo did they in cardinaf 
Wolſey's time, when, I ſappoſe, they were few in number; 
and more eminent in account than in our days. So alſo 
did the ſneriffs in every county in this kingdom. 

Axp in this court hath there always been the aſlay for 

the mint · maſter and goldſmiths of London, once or twice 
every year, at a certain time ſettled and mu deing the 
publickeſt ſervice for the certainty of gold and ſilver i we 
this kingdom. 


Here. alſo is ſettled by preciſy and dite& orders what 


is to be obſeryed for printing of books by the company 
of ſtationers, whereby the inconveniences that might ariſe 


in the ſtate are more fhrifly curbed and governed than” 


the abuſes of any other trade in the kingdom; far if any 


of that company tranſgreſs the rule and order which in 
the reign of queen Mary was- then, by the decree of this 


court, ſettled and preſcribed unto them, any that will com- 
plain, maketh oath thereof, and thereupon an attachment 


is awarded, and he apprehended thereupon, is committed 
until there he a reformation and ſatisfaction of the wrong; 
by which means long and tedious ſuits are ayoided, and 
preſent redreſs miniſtered, and @a well-eſtabliſhed order ho- 


nourably maintained, 80 likewiſe the weayers of New- 
pery and woodmongers of London; nay, in farmer times, 


when controverſies have been betwixt ſamg great lords 
— 0 mare" 
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creed by this court. So was it for Condever and Prees, 
in the county of Salop, being two great lordſhips, and near 
the borders of Wales, ſhortly after the principality was 
united to the crown of England. 

Ann 1 have often marvelled, that in ſettling of foreign 
trades the company of merchants have not purſued the 
ſame- courſe, ſeeing that in H. 7. and H. 8.'s time the 


merchants of the Hans towns, the Florentines for Alloms, 


and many ſuch other, were ordered by this court; and if 
there were any tranſgreſſion, it were eaſily certified, with- 
out any ſuch great trouble and perplexity as is now uſual. 
But that happeneth by reaſon of the haughty ambition of 
the merchants, who deſire. to make themſelves in their 
companies like a council of tate. But the brightneſs of 
ſuch government is ſo radiant, as it confoundeth their weak 
judgments, and maketh them all, like Phaeton, fall from 
their chair of ſovercignty, and break the necks of their 
fortune and trade; which, if they took the helping and ſo- 
vereign hands of ſtate to uphold them, they would abide 
more firmly and conſtantly, and not be quaſhed with every 
accident: for ſo it may be ſeen with what ſtability the 
antient company af merchants adventurers and thoſe of 
the Hans did with all proſperity continue, ſo long as they 
had their countenance and direction from this court. But 
they, not being able of themſelves to uphold their govern- 
ment, have invented a new way of latter times; that is, 
to charge any which croſs their trading by bill in this court, 
as contemners of the king's broad ſeal, and the authority 
thereby granted and eftabliihed; which invention began by 
the undertakers of the Tynne under prince Henry againſt 


Dumming and other pewterers of London: and ſince that 


time they have ſtrengthened that courſe by procuring of 


latters patent to be authoriſed by proclamation; and the 
breach of that command of ſovereignty, being inflar regis, 
hath ever had its puniſhment in this court, as is apparent 


in the -pyniſhment of builders in London, duels, &c. and 
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before theſe, of gentlemen, which, upon proclamation made 
to repair into their countries at the time of Chriſtmas, 
were puniſhed in queen Eliaabeth's time for breach and 
contempt of that proclamation, But ſurely if the other 
courſe were followed, all trades were more ſurely ſettled 
and better governed, and his majeſty would be free from 
much clamour, which ariſeth from a multitude of grants and | 
erocting of new companies tending to manopolies ; which, [ 
f jf the former courſe were obſerved, would either never pals, 
or, being paſſed upon ſuch public examination, would take 
away all cjamoyr from the king, 


* 
* Nr * — 3 
* 


9 1 IV, OF CIVIL CAUSES IN THIS COURT. - 


I $HALL ſpeak of private cauſes between party and party 
hereafter in their proper time and place : but becauſe the 
ſecond diviſion of cauſes will more properly be handled 
defore I deſcend into that eonfuſed heap of private and eri- 
minal cauſes, I will firſt handle civil cauſes ; whereof I know 
men will wonder that J ſhoyld offer them to be ſubject | 
to this court, But there is no man, who hath at all look. 
ed into the antient records of this court, who will deny that 
it examined, diſcuſſed, and determined titles as well as 
crimes; and many times in queen Mary's time, as the 
commons for the inhabitants of Beggars-buſh, 4. & 
Philip & Mary ; and Brocas caſe, Pgſe, 16, H. B. 

I $HALL preſume to expreſs with confidence, that they 
have been properly determinable there in many caſes, but 
with their bounds and limits, But firſt, all controverſies 
detwixt merchant ftrangers and Engliſhmen, or ſtrangers 
on both parts, were there determined; the reſtitution af 
ſhips and goods unlawfully taken, or deceits of merchants, 
There was the caſe "He merchants of * 
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and fir Thojias Twaits in 1. H. 1, and many of the mer- 


chants of Lyons and the Steelyard in the times of H. 7. and 


H. 8. Likewiſe oppreſſed women did uſually complain 
here for their jointures withheld from them, So was the 
cauſe of Elizabeth A/>bfield in 1. H. 7. againſt one Harding, 
which was decreed with her. And one Margaret Beckett 
having complained in E. 4.'s time for the like cauſe, for 
ſome lands of Plumſteed and Woolwich in Kent, and no 


| cauſe being found to relieve her, yet complained again in 


1. H. 7. and was enjoined perpetual ſilence. 
ANOTHER fort of uſual complaints in points of juſtice 
was for matters teſtamentary ; of which kind there are very 
many examples. And king H. 7. heard a cauſe betwixt 
Haughton a ſadler of London and Barker a goldſmith, and 
decreed to the plaintiff 200 marks and gol. according ta 
the intention of a will of one Haug hin deceaſed, And in 
H. 8.'s time it was alſo uſual, and the court gave order 
to have the teſtatorx's goods put in ſafety to be inves; 


28 in Seſſions Caſe in 2. H. 8. 


Bur I conceive the reaſon. of that to. hey toe that. in 
cauſes teſtamentary which were of value, appeals were ſo 


common and ſo chargeable to ſome, as that it was neceſ- 


fary to uſe ſome means to ſtop the current. 

Bur the moſt common examination of titles and in- 
tereſts was, when any differences aroſe betwixt corpora- 
tions, and abbots and conyents, and mayor and commonalty, 
or bailiff and burgeſſes, of which ſort I dare undertake to 
ſhew above one hundred in the reigns of H. 7. and H. . 
or betwixt great and mighty men, where intereſt drew 
malice, and partaking, which was dangerous to the peace. 

Bur I can obſerye this, that in all theſe caſes the court 
did never take upon them to determine the right of inhe- 
ritance, only took examinations of it, referring the title 
to be diſculſed dy the Judges, and by them reported to the 


eourt; which was continued till 5, Elizabeth, and then 
was done in dhe eaſe of King's Calltge in Cambridge, And 


in 
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in the ſame year is alſo ſettled the limits of the fens of PART Il, 


Sutton, parcel of the poſſeſſions of the biſhop of Ely; 
and thereupon, if the title ſtood confeſſed on either part, 
this court made an order by mediation, or ſettled the poſ- 
ſeſſion, and directed the trial at law for the right, from the 
which neither party was ſuffered to ſwerve without great 
reaſon yielded to the court; which courſe if it were now 
purſued, great titles would not have five verdicts on the 


one ſide and fix on the other, and the land ſpent before 


the ſuit ended. But, without queſtion, if when a title were 
ſtirred, and a complaint exhibited in this court, and both 
parties were compelled to bring their evidences to attend 
ſome reverend judge, and he to ſurvey the ſame, and to find 
the true ſtate of the queſtion, and report it unto this court, 
and then this court ſhould direct what the country ſhould 
enquire of, one verdict would end the greateſt controverſy, 
and more ſufficient jurors ſhould be returned, and leſs cor- 
ruption uſed than now is. And thus ſtood the power of the 
court in antient times, | 

Bur of latter times, when tyranny and malice more abound- 
eth than ever it did heretofore, the court doth principally 
exerciſe itſelf in criminal cauſes; only I find that there yet 
remaineth a juriſdiction in civil matters not yet out of 
uſe, and that of two ſorts, viz, ordinary and extraordinary: 


ordinary examination of civil cauſes is in the caſe of the 


king's almoners, who ſue in this court for detaining of any 
goods of a felo de ſe, or of any deodands, although it be 


but of the value of twelvepence ; and in this the almoner 


recovereth only what is detained, or the value, or ſome- 
thing in lieu thereof, as the court ſhall think fit, without 
fine or any puniſhment. 

AND in this court the titles of ſubjects who claim the 
goods of a felo de ſe, or deodands, by the king's charter, 
come uſually in debate, and are determined. So 6. E. 6. 
was the caſe betwixt Allington and Cox, where a leaſe of 
Richmond fee, with all deodands and catalle felonum de je 
| Was 
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PART u. was granted for years by H. 8. and after Edw. 6, 


granted omnia catalla felanum de ſe to dr. Cox his al- 
moner, in augmentum eleemgſine tam infra libertates quam 
extra; and the firſt leaſe expired, and the king made a 
new leaſe of Richmond foo to Allington, rendering rent; and 
this being referred to the lord Adtniague, he held the ſe- 
cond leaſe good, notwithſtanding the grant of the almoner. 
And not much different is fir James Hayles' caſe in 1. & 
2. Philip & Mary, in Plewden, And in theſe caſcs the 
court adjudged the right for the moſt part ſtrictly accord. 
ing to the law of the land. And therefore in q. EA. a 


debt due to the felo de ſe without ſpecialty, was adjudged 


not to be forfeited, neither could the almoner recover any 
thing for it; and the reaſon given is, for that if it were fo, 
the debtor ſhould be barred of waging his law ; which 
were dangerous, for fo once a debt without yocighy has 
always remain againſt a ſubject, 

YET in the caſe, of one Cooke, 4. & 5. Philip u 
Mary, for the goots of one Lewis, a felo de ſe, where 
Gole and Lewis were hound to one Bellingham in 40l. 


which was for the debt of Lewis, ts be paid at two ſeveral 


days; Lewis, to diſcharge his ſurety, bargained and ſold 


- twenty beeves and certain eows, upon condition to ſave his 


ſurety harmleſs; and it was agreed the principal Lewis 
fhould have the cuſtody of the cattlez and upon the firſt 
day of payment he failed, and before the ſecond he killed 
himſelf, having the cattle in his poſſeſſion. But the vendees 
ſeised his cattle aſter his death, being to them forfeited, 
and the almoner ſued them; in which caſe, although the 
property were clearly in the bargainees, yet, becauſe the 


catde were of greater value than in truth would fave the 


ſurety harmleſs, it was ordered, that the almones ſhould 
procure a diſcharge of Bellingbam's bond, and that Cooke 
ſhould deliver to the almoner either ſo many cattle as good, 


er the true value of them; which order ſwerving from the 
gourle of the law, which ought to take hold in forfeitures, 
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the lord Dyer, a moſt learned and reverend man, then pre- 


ſent, ſtrongly oppoſed it ; in reſpe& whereof it were to be 


wiſhed, that thoſe caſes were for the moſt part grounded 
legally, for the rules of law are more certain than thoſe of 
equity. 

AND that it might ſo be, the courſe hath ever ben to 
refer theſe caſes of intereſt to the judges, who certify what 
the law is; and thereupon the court maketh an order, 
wherein if there be extremity, they can and may mode 
rate according to equity. 

And thus much I thought briefly to touch, to the end 
that I might manifeſt it, that in ſome caſes this court hath 
civil juriſdiction ordinarily, without exception, to this day. 

Now to ſhew how it determineth titles ſometimes upon 
extraordinary occaſions, which is ſometimes in the king $ 
caſe; ſometimes in the ſubjectꝰ's. 

In the king's caſe, when it pleaſeth him to ſtrengthen 
and fortify, or diſannul, or examine the liberty of any grants 
or charters by him made. So was it in the r Ne 
of the king's grant in the caſe of the Tynne, in 8. Fac. and 
in diſannulling a grant in the nature of a ſcire facias, which 
the king may bring in what court he pleaſeth. And therefore 
in this late example of the charter of the city of London, 
where they were not criminally queſtioned, but cauſed 
to ſhew cauſe wherefore their charter ſhould not be made 
void ; neither was it the firſt in that nature, for 1. H. 7. 
a Charter granted by R. 3. was in this court reſumed 


and made void. And for examining the validity of the 


king's grants; the duke of Buckingham's ſuit in this court 
for the. high conſtableſhip of England is a notable ex- 
ample, which was in the nature of a petition of right. 
In the caſe of a ſubject it is more rare, and of late 
time ſeldom or never uſed as the principal, but as an ac- 
ceſſary to a crime complained of; as when a deed is ad- 


judged forged, the wronged party hath his damages. And 


yet of late the Rt ta the party, which 
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PART ii. 


| king's bench, or at an affizes? I will not ſay but in a par- 
_ ticular caſe it may be ſometimes fit, and ſtand with good 
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is kept out by forgery, in quiet poſſeſſion; the reaſon 
whereof I cannot judge, neither will I willingly examine; 
for ſure I am, that in 10. H. . one Lentall pretending 
title to the land uf one Boucher by a falſe deed, it was de- 
creed, that he ſhould be put to ſilence from any further 
claim concerning that deed, and he to be puniſhed for 
uſing it; but that puniſhment was reſpited till one witneſs 
more was examined. So then the court always puts the 
wronged party in peace. . 
Bor if a man have his poſſeſſion taken from him 55 
force, upon puniſhing the force the court will reſtore the 
poſſeſſion. But a miſerable caſe is lately introduced; that, 
if upon a trial for a title wilful perjury be committed, and a 
man complain of this perjury, it ſhall not be examinable, 
becauſe, forſooth, it will prejudicate the trial of the title; 
as though any man's title ſhould protect a perjured perſon 
om puniſhment at the king's ſuit, And my lords the 
judges who gave this opinion, if a man ſhould prefer an 
indictment before them for ſuch a perjury, it would not 
Ray the indictment. And ſhall not a bill be received in the 
Star Chamber for perjury, as well as an indictment in the 


diſcretion; but to make it a poſitive rule in this court, is a 

of the high power of this court, and a main blow 
to the juriſdiction thereof, and the greateſt prop to perjury 
that it received in this age. For obſerve, I beſeech you, 
how in ſhort time this error hath encroached into the 
court, and gathered ſtrength by a little warmth from fa · 
vour like a ſunſhine, In Clement Caol's cafe a great title 
lying in debate, and depending a writ of error for the. ſame, 
de preferred a bill of perjury againſt the witneſſes; there 
being many. witneſſes. and circumſtances as well for az 
againſt the teftimony, the court forbore to give any judg- 
ment in it, but left the truth to be neee laws 
«az, &c, 
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on In doctor Steward's Caſe, becauſe the point of perjury Part H 
e: Vas to maintain or overthrow the right in point of de- 
8 murrer, it was held good by the judges. I am ſorry to 
e. obſerve it, being a thing abhorring from their uſual grants; 
er ſometimes to ſay it is no perjury examinable, unleſs it tend 
or to the matter in iſſue, and ſo trench to the right; and ſome- 
(5 times to ſay, that if it trench to the matter of right, it is not 
he examinable, becauſe it forcjudgeth the right; as good as to 

| ſay, that no perjury ſhall be puniſhed but by indictment, 
by Bur this dangerous caſe hath almoſt drawn me out of 
he my way: I return to other civil cauſes of ſubjects; and 
t, amongſt ſome others I find this a principal caſe, that where 
Lo the offence is pardoned, the -court will proceed to hearing 
er only for the party's relief. So was it in Read and Ledger's 
ef Caſe in 7. E. 6. and there only the civil part is determined. 
n AND it is many times uſual that deeds and wills are 
ha queſtioned for the validity, although there be no forgery 
which can appear, and the deed only is damned. So was 
Brakenbury's will in fir John Tunſtall's Caſe; and Brad- 
ling's will about 1. Jac. where the parties witneſſes were 
charged as publiſhers. But of late time there is a new in- 
vention to charge a forgery upon ſome perſons, and to 
crave a ſubperna, in the nature of a ſcire facias, againſt 
the party intereſted in the land, to ſhew cauſe why the 
deed ſhould not be damned; making him indeed one 
party to the ſuit, as well as to the crime; a courſe with« 
out a watrant, except it be in the king's caſe; for there 
needeth no ſuch curioſity to charge the purchaſer with pub- 
'» liſhing the forged deed, but that pro forma he may be 
made a party to the charge, although he be not guilty of 
, the crime for if the deed be damned, the lord keeper may 
© give ſentence againſt him, although he be not ſentenced as 
5 an offender : for ſo did the /ord Egerton againſt mr. Coomes 
in TunftalPs Caſe. And it is uſual to charge the huſband 
4 and wife, where the wife only is the offender and to be 
— and the huſband named to make him a party 


only, 
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PART Il, only, thereby to make him ſubje& to coſts and damages, 


But I ſuppoſe in this caſe the party intereſted which is 
not party to the charge, cannot be compelled to pay coſts 
for that ſuit which is proſecuted againſt others to prove 
them guilty of the crime, whereunto he hath not been party; 
but ſurely it ſtandeth with good reaſon, that ſince this 
court hath juriſdiction of the examination of forging of 
wills and deeds, and of the undue contriving of them, a 


| ſuit to examine the truth or falſchood of ſuch an inſtru- 


ment may be as well examined civilly, as heretofore it hath 
been, although no perſon be charged with crime. And if 
this court would direct the trial and iſſue at law, both 


parties would find eaſe by it, and retainers of cauſes by 


unfurniſhed of much work *. 

Irixo one ſort of perſons yet more, which ſolely and 
properly ſue in this court by the lord chancellor's opinion 
9. E. 4-3 his reaſon there is, becauſe they are not to be 
Judged by our laws but jure gentium and it continued one 
hundred years after, that the men of Guernſey and Jerſey 
who were to be governed by their particular laws, did al- 
ways ſue and were ſued in this court: and how it is drawn 
to the council table from a public court of juſtice I know 
not; ſure J am, it is more proper the ſubje& ſhould ap- 
peal for juſtice to a public court of juſtice rather than to 
a private board, although the moſt honourable in 'the 
world. 71157 a 'K # 0 Fe?! 
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$. v. of CRIMINAL CAUSES IN THIS COURT. 


Bxixo now to treat of criminal cauſes, I muſt begin with 


the higheſt; and therein I ſhall ſhew that all offences may 


De here examined and puniſhed, if it be the king's pleaſure, 
© © Some chaſm or diſarrangement has here happened in the manuſeript. 
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es. as treaſon and murder, felony and treſpaſs; but then PART N. 
is are not all theſe offences puniſhed as treſpaſſes, and not aa 
ſts pitally; for if it pleaſe the king to remit his juſtice, and 

Ve yet not To that the world ſhall have notice of the offence, 


y; he may call a traitor to this bar, and take acknowledgmeit, 
his and fine and ranſom him. 
of THe examples of Roger ear! of Rutland and othet 


a nobles in the earl of Eſſex's inſurrection, who were fo pu- 
u- niſhed in this court in the time bf queen Elizabeth, and the 
th great earl yet living in 4. Fac. was proceeded againſt in 
| if this court with that deliberation by the king's counſeh that 
th it was his maſter's pleaſure to proceed againſt him by fine 
be for that fact (Which was treaſon in others), but not capis 
| tally, where he was fined 30,000). : but by what rule that 


nd ſentence was I know not, for it was ore tents, and yet not 
on upon confeſſion. So ſhall we find in 16. H. 8. that Jamei 
be Fitz Gerrard, kneeling upon his knees, with his hands ound 
ne behind him, in his ſhirt, with a rope about his neck, con- 
ey ſeſſed that he was tonſenting to the murder of one Robert 
i- Talbot, beſeeching the king's mercy; and here it was 
vn granted. And one Alice Hardman proſecuted fir John 
"WW Huſſey > privy councillor in 7. H. 8. for being acceſfary to 
p- the murder of her huſband; and he was commanded to 
to forbear ſitting with the lords till the cauſe was heard, which 
he is the firſt entry of that nature that I can find. And 


16. H. 8. the lord Dacres was from hence committed) 
upon his confeſſion of his giving entertainment and reſpect 
to one Henry Carlton, a nototious felon. And ſo was the 
lord Ogle for the like offente. And one Batty, about 
3. H 8. was proſecuted by one Bdhifter for the — 
out, abetting, and countenancing of one John James, and 


ch Thomas James, who had robbed Banifter, as was ſuppoſed, 
ay and Batty was ſentenced for this; but afterwards a felon 
e, at Tyburn confeſſed the fact, and thereupon Batty was freed 


of thus ſentence, which was done by privy ſeal, 
ö Anu 


* 
od 
. 


PART If, 


chere are above a hundred precedents, where perſons that 


but upon voluntary confeſſion without oath. 
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And PleudalPs Caſe is a notable caſe in 4. & 5. Philip 
& Mary for concealing murder and burglary. And 


gave countenance to felons were here queſtioned. And the 
lord cardinal 10. H. 8. commanded the judges in their 
circuits to inquire of ſuch, as countenanced ſuch offenders, 
and to yield a particular account of them at a day in this 
court, upon their return out of their circuit, But I ob- 
ſerve that the court, in all theſe caſes which trench to 
felony, never examined it further than the party's con- 
feſſion; for in theſe caſes nemo tenetur prodere ſeipſum, 


Bor corruption f officers, or negle& of juſtices of 
peace in their duties, in not bringing felons and offenders 
to puniſhmeat, or not certifying recognizances, or not 
granting the peace, hath had always its due examination 
and proofs here, And 1. H. 8. in fir Robert Plinton's 


Cafe, becauſe riot was mixed with murder and felony, 


it was long debated whether the court ſhould proceed; 
but reſolved to proceed for the riot. And ſo was it in 
the caſe of fir Richard Maxwell in 4. & 5. hs & 
Mary; although now, if any death enſue upon a 

all the rioters eſcape by colour of queſtioning. It is 
wiſe apparent, that men that have been queſtioned in caſe 
of perjury, have here ſubmitted themſelyes to the king's 
mercy, and have been here fined; and fo is the ſtatute 
16, K. 2. c. 5. So was dr. Allan, and ſo Chriſtopher Plum- 


mer in 9. H. g. fined 300 marks, which was ordained tp 


de employed for the new building of thoſe. rooms which 
are now from the Court of Star Chamber to the bridge 


in the palace, and was to be paid to one /ir John Heyron, 
who (as it ſeemeth) had the charge of that building. 


But in all theſe caſes this is a court rather of mercy than 
of juſtice; for if theſe capital offences ſhall be x proceeded 
@ainſt capitally, then muſt men be tried by — 
1 by their peers per /egem terræ; neither 
any 
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„any ſuits be commenced of this nature but by the king, ART in. 
1d who hath power to remit the greater, which is felony; for 

at a ſubject may not prefer a bill for any ſuch offence, there- 

he by to draw the examination of a crime that is capital. 

ir | 

8 | The” wo 

is > 

b- $. vi. or FORGERY, 

to . 
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AFTER the offences of treaſon, felony, and perjury, it 
Ty in the next place followeth, that I ſhould ſpeak of the of- 
fence of forgery, being an antient ſubject of this court, 
puniſhed by fine and ranſom by the ſtatute 1. H. 5. which 
now by the act of parliament of 5. Et:z. is, for the ſecond 
offence, become felony ; in which caſe, although forgery 
be here properly examinable, yet the ſecond forgery, which 
is felony, may not be here examined to prepare a trial 
againſt the life of a man; as it was adjudged Tr. 1. Jac. 
inter Reade and Booth concerning the forging of the 
deeds of ſir Thomas Greſham's lands, concerning which 
Markham did only ſuffet death upon that ſtatute as ſe- 
condly convicted of forgery, and no other man ſince the 
ſtatute was made. Infinite are the examples of puniſh- 
ments inflicted upon forgeries of all ſorts before the ſtatute 
of 5. Eliz. and then the falſifying of any deed or writing 
which could be given in evidence, was here examined and 
puniſhed; Bourcher's Caſe, 10. H. 7. in which caſe all 
the depoſitions of witneſſes produced do remain entered in 
the Regiſter's book de verbo in verbum. And I find in 
this caſe, by the court's direction and for their ſatisfac · 
Wy IS was puede Rating, and before 
wap would give ſentence. | 

Ix 2. Eliæ one Saxy was convited for forging falſe 
teſtimonials under the ſeal of the city of Dantzic, whereby, 
upon trial againſt one William Hudſon, his factor, he re- 


covered 800l.; and although the forgery plainly WY 
Vor. II. F 


3 . E Js sern Sas S8 48. 


"PART TE. and the Judges were required to take order for the factor's 


- 


- falſe judgment; the judges holding the judgment given ſo 


| Judged; and 2. El:z. Apriz, Chinock, and others ſentenced for 
- forging acquittances; and in 3. Eliz. one King alſo for 


to be within the ſtatute, or elſe no ſentence can be given. I 
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relief, the poor factor remained in execution upon the 


facred, that they would not deliver the innocent without 
the conſent of the forger, who maliciouſly remained in 
priſon himſelf, rather than he would deliver his wronged 
factor. 

Bor after the ſtatute of 5. Eliz. queſtions began to 
ariſe, what was forgery and what was not; which before 
the ſtatute was never doubted : and yet the act is but an 
affirmative act and declarative; as was the ſtatute of 1. H. 5. 
only made for falſe writings concerning lands, and no other 
law made before 5. Elia.; and yet we fee Saxy's Caſe ad- 


forging an obligation: by which, and many more, it ap- 
peareth, that the law puniſhed theſe offences before the ſta- 
tute 5, Eliz. and theſe were but affirmations of the com- 
mon law. And in January 5. Eliz. before the ſtatute, one 
Thimbleby was ſentenced, for forging a leaſe, to loſe his 
ears. So that if the offence of forgery be ſaid to have been 
done againſt the laws, and ſtatutes of this kingdom, the 
offence may be puniſhed at this day, as it was before the 
ſtatute; or if it be within the ſtatute, this court hath 

wer to inflict, the puniſhment of the law. But if the bill 
þ lai laid upon the ſtatute, then muſt the offence be proved 


ſhall therefore ſet down ſome Caſes whichhave been queſtion- 
ed upon this ſtatute, after the making of thisftatute 5. Eliz. 
In g. Eliz. Dyer 264. a queſtion! was moved, Whe- 
ther the putting out of a die canfectionis in à leaſe for 
years deſtroyed the leaſe and was forgery? and then it 
was adjudged that it was not; and the reaſon was, for 
that the words were idle. But in Ball and Seabroo#'s 
Caſe, 17. Jac. a leafe made for lives habendum from the 
day of the date, and that being void becauſe a freehold 
NOR 3 | muſk 
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's mult veſt in inſlanti by the livery, or not at all, the leſſee PART Ii. 
he having paid a great value for the leaſe, to make his leaſe - 
ſo good altered it, and made it to hold from the day the 
ut date hereof; and this was held forgery within the ſtatute. 
in And I well remember that in the latter end of queen Eli- 
dg zabeth's reign a queſtion was once ſtirred betwixt Howarth 
v. Beedham and Love, where a deed was made by the 
to plaintiff's brother in XXX VI. Eliz. to Beedbam and Love; 
re Wl they, to over - reach a former deed made to the plaintiff, put 
in out the letter (I) and made it XXXV.; and held forgery 
5. NVithin the ſtatute, contrary to the opinion of Crompton, 
er who held it no forgery if the deed were once good. 
d- Ix 12. Eliz. Dyer 238. Manning's Caſe, it was a queſ- 
or tion, Whether the adding of any thing to the will of a dy- 
or ing man, without his privity, were forgery within the ſta- 
p- WH tute? and then held not to be within the ſtatute. But aſter- 
a- wards, about the 42. Eliz. in the caſe of one Roche/ter, 
= where a man deviſed lands to his ſon Richard without ſay- 
ne ing more, Richard Roc heſter put in the words, and to his 
lis beirt; and it was held to be forgery within the ſtatute; 
en but upon the doubtfulneſs of the proof referred to a trial at 
* law. But I conceive that the meaning of the book is, that 
* it is no forgery of the whole will; for, utile per inutile non 
th vitiatur. And fo it was held in fir Edward Morrice's will, 
ill where Rich, his ſolicitor, inferted divers annuities without 
dg Wl warrant; and yet they deſtroyed not the will for the reſidue, 
1 but it was allowed good per ſententiam Curiæ. 
In 13. Eliz. Dyer 302. it grew a queſtion, Whether the 


* forging of a teſtament, whereby only chattels or leaſes for 
* years were pretended to be deviſed, were forgery within the 
* ſtatute? for that it was clearly out of the firſt clauſe, but it 
" is within the ſecond clauſe for forging or writing any thing 
* perſonal, and fo often adjudged. But if a leaſe only of 


55 a copyhold be hereby deviſed, it is out of the law by 
he the words (not being copyhold); and the other general 
14 words will not help it, becauſe it Ai Emory named by 
mM way of exception. 
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In 15. Flix. the famous caſe betwixt the lord Cromwell 


and Taverner for forging a cuſtumary of the manor of 


North Eltham, with two ſeals to it, which made great ſhow 
of antiquity, it was doubted whether it was within this ſta- 
tute; and adjudged within the ſtatute, for that it was a 


writing ſealed, whereby the inheritance of the lord might 


be moleſted, but it was no court roll, neither did any in- 
tereſt paſs thereby. But this court doth in theſe caſes re- 
gard the intention rather than the fact; for in the Caſe of 
Heynes, at the ſuit of Quarrel, for forging ſome words in 
a copy for a cuſtomary tenement, the copy in the limita- 
tion of the eſtate, was inſenſible; and. yet was Heyne, 
ſentenced to the pillory, for oculus ſuus fuit nequam. And 
in this caſe of Taverner was the writ deviſed by the 
judges to levy coſts and damages according to the ſtatute 
in Engliſh, which the judges would never have done if 
they had known there had been 100 writs of /zvari facia; 


ſued forth in former times to levy coſts and damages. And 


in this caſe alſo was the great queſtion, Whether the king 


could pardon the corporal puniſhment? which the queen 


then did, and hath been ſince often done. But for the coſts 
and damages, none but the parties grieved can diſcharge it; 
but before the ſentence given, the king may pardon the whole 


_ offence. And ſo he did in fir Pexall Brocas's Caſe, 4. Jac. 


and in HalPs Caſe, 5. Coke's Reports, fol. 51.; for all ſuits 
in this court are the ſuits of the king, which he may pardon 
at his pleaſure; as it was in Drywood's Caſe. But being 
heard, and the grief appearing, the party's intereſt then 
ariſeth, becauſe tranſit in rem judicatam, and juſtice then 
muſt do ſatisfaction. So likewiſe have I ever conceived, 
that upon any ſuch pardon· pleaded the court ought to give 
the party grieved his coſts; for the defendant's pleading 
of a pardon is a legal confeſſion of the fact, whereby it 

appeareth, that the plaintiff had ju/fam cauſam litigandi, 
and ſo ought to have his coſts; of which matters more at 
large in their proper place. 
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Bur of late times a great queſtion hath grown in the Caſe 
betwixt Sallaway and Malle, upon what lands the coſts and 
damages ſhould be levied ; and being referred to Bacon, at- 
torney general, and Yelverton, ſolicitor, they certified that 
it was to be levied only out of ſuch lands as the defendant 
was ſeiſed of at the time of the ſentence given, and that the 
ſheriff might receive the rents of the lands formerly leaſed, 
and the iſfues and profits of lands not leaſed, but ſuch only 
as ariſe of the nature of the foil ; for the ſheriff could not 
till and ſow the land to the end to levy the fame. And 
of latter times many queſtions have been ſtirred concern- 
ing the forging of wills; the lord Egerton being of opinion 
that the ſtatute of wills was not only the ruin of antient 
families, but the nurſe of forgeries, for that, by colour of 
making wills, men's lands were conveyed in the extremity 
of their ſickneſs, when they had no power of diſpoſing of 
them. And he would merrily tell a tale: That a friar 
coming to viſit a great man in his ſickneſs, and finding him 


paſt memory, took opportunity (according to the cuſtom 


of thoſe times) to make proviſion for the monaſtery whereof 
he was; and finding that the ſick man could only ſpeak ſome 
one ſyllable, which was for the moſt part “ Yea” or « Nay,” 
as an imperfect voice, forthwith took upon him to make his 


will; and demanding of him, Will you give ſuch a piece of 


land to our Houſe to pray for your ſoul? the dying man 
ſounded « Yea.” Then he aſked him, Will you give ſuch 
land to the maintenance of lights to Our Lady? The ſound 
was again Vea.“ Whereupon he boldly aſked him many 
ſuch queſtions. The ſon and heir ſtanding by, and hear- 
ing his land going away ſo faſt by his father's word « Yea,” 
thought fit to aſk one queſtion as well as the friar ; which 
was, Shall I take a cudgel and beat this friar out of the 
chamber ? The ſick man's anſwer was again Vea; which 
the ſon quickly performed, and faved unto himſelf his 


father's lands. 
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AnD the lord Egerton abſolutely controlled the opinion 
in Sackville and Brown's Caſe, 6. E. 6. in Dyer, that 
Mort notes taken from a dying man and put into the form 
of a will after his death, was a good deviſe within the 


ſtatute 32. H. 8.; and although he did not always convict 
perſons of forgery who, made wills in extremities, yet he 


did uſually condemn the wills, as made in extremis, when 
men had no good diſpoſing memories. And ſo he did by the 
will of mr. Brackenbury beforementioned, ir Randal Brew- 
erton's will, and many others; which part of the fentence 
ſounded civilly rather than criminally, being a will ill 
wade, and yet could not be faid to be forged. But Drew 
of Beſtock was ſentenced upon the ſtatute for forging a 


will, whereof he took inſtructions by word only, and not 
in writing, and put the ſame in form of a will, and publiſhed 
| It after the death of the teſtator as his laſt will. 


Ir is evident how much that wiſe and worthy lord la- 
boured to make the world underſtand the miſchief which 


that act of parliament of wills brought with it, in mi- 


niſtering opportunity to wicked men to falſify the Jaſt wills 
and teſtaments of wealthy men; at which time, like ravens, 
they fly about the dying carcaſe to devour his eſtate ſo ſoon 
as he is dead, when many times they durſt not come near 
him fo long as he hath good underſtanding. The in- 
finite examples which happened in a ſhort time manifeſt 
the truth hereof; and his known wiſdom manifeſted to the 
laſt parliament may ſtir up another to conſider of his reaſons 
with the precedents of time; in Which let me note, by 
the way, that in my time of obſervation in twenty years, I 


| know but one deed queſtioned to be unduly made in time 


of extremity, which was controverted, betwixt Southmead 
; and yet it was not overthrown, auf it 


Maxx are the forgers which have been ſentenced i in this 
court which-were not within. this law; as and 
Day, 4. & 5. Philip & Mary, for forging of falſe teſtimo- 
nials; 1 the putting of the ſeal of the town of Bridge- 
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on water to a certificate of good behaviour, without the PART u. 
hat conſent of the mayor and the greateſt part of the alder- 
men, by Harvey, which was one of the aldermen ; he 
was ſentenced at the ſuit of one Popham, about 12. Fac. . 
And ſo the ſurreptitious putting of the ſeal of the go- 
vernor of St. Bieghers by one of the governors without 
the conſent of the reſt, lately adjudged in Biſcoe's Caſe; 
which, under favour, I conceived was a forgery within 
the ſtatute; but yet it was not ſo ſentenced. By all 
which we ſee the uſe of this court in caſes of doubt : That 
it is ſure, without ſcruple, either upon the ſtatute, or, by 
its former ability, by common right, to yield relief to 
him that complaineth, and inflit due puniſhment upon 
the offender. So hath razure alſo been puniſhed in 
writs; as one Sparkling, an attorney, 1. Eliz.; one Tiſ- 
dale, about 10. Fac. at the ſuit of Barrow; and of late 
times Darling, at the ſuit of Hoſkins. And likewiſe 
have there been many ſentenced for inſerting names in 
blank warrants of ſheriffs, of which fort alſo are coram 


e 


F. VII. OF PERJURY, 


HavinG now ſpoken of forgery as it is not capital, 


by but being the firſt offence (the ſecond being felony), I 
* cannot ſever her from her ſiſter perjury, which I will 
bs handle in the next place; for I ſhall neceſſarily handle 


ſeven great offences (uſually puniſhed in this great court) 
diſtinctly by themſelves, and the reſidue in my preſcribed 
order ; and theſe are, forgery (already ſpoken of), perjury 
(as the companion of forgery), riot (the exceſs whereof 
may trench to be felony), maintenance, fraud, libelling, 
and conſpiracy, | 55 22 
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As firſt of perjury whos 3 mu firſt meet with 
that poſitive opinion 8. Eliz. Dyer, that there was no 
puniſhment for perjury before the ſtatute of 5. Eliz. but 


- againſt jurors only by way of attaint: and I cannot but 


marvel that ſo learned and reverend men ſhould light upon 
ſo fond an opinion, whereas I dare undertake to ſhew them, 


that the common law of England had a puniſhment for per- 


Jury before the Conqueror; and when a certain company of 
Jearned men, to the number of twelve, in every ſhire were 


appointed to ſet down their laws; which they performed 


accordingly, and declared the puniſhment for perjury, as 
Roger Hoveden remembereth. And in the reigns of H. 7. 
H. 8. queen Mary, and the beginning of queen El:zabeth's 
reign, there was ſcarce one Term pretermitted but ſome 


grand inqueſt, or jury, was fined for acquitting felons. or 


murderers; in which caſe lay no attaint. In 4. H. 8. a 
jury of Abingdon ſentenced; and in 18. H. 8. a jury of 
Kent was there ſentenced for not indicting one Horn, and 
the party ordered to be new indicted; Throckmorton's jury, 
in 4. & 5. Philip & Mary; a jury of Weſtmoreland for 
acquitting one Hulham of felony; and Hall and others 
of a jury in Cornwall, for acquitting one Tooker, who 
was ſentenced upon the relation of ſerjeant Brown, one 
of the juſtices of aſſiſe; and the ſame day a jury of Weſt- 
moreland. And in 13. Eliz. a jury of Stafford, being 
a coroner's inqueſt, about the death of one Palmer. And 
the ſame year one Robinſon and his fellows, of Derbyſhire, 
for finding ignoramus upon an indictment for the death of 
one Wredroff. And in 22. Eliz. a jury was fentenced for 
acquitting one Hoody of felony, and bound over by juſtice 
Manwoed. In 8. H. 8. one Leake was ſentenced to 
wear papers for perjury committed in an affidavit. In 
7- H. 8. the mayor of Newcaſtle was committed to 
the Tower for perjury in his examination. In 8. H. 8. 
one Compter being examined for breach of the privi- 
lege of the court in procuring one to be arreſted 
EA during 
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ith during his attendance, and denying it upon proof made PART Il. 


no thereof, he was ſentenced to wear papers. In 3. Eliz. 
ut one Buckett being examined in open court upon a queſ- 
ut tion aſked him, and his oath being afterwards diſproved, 
on was ſentenced to the pillory, 

m, ALL which (it muſt be agreed) were injuriouſly pu- 
or- niſhed, contrary to the law of the land, if their opinion 
of were true, that there was then no law to puniſh perjury; 
re beſides the horrible imputation which ihoudd be upon 
ed the government, that ſo deteſtable a crime as perjury 


2s ſhould be privileged in this kingdom with impunity ; the 
7. ſacred bond of an oath being the only trial whereby men's 
ye lives and inheritances are determined. And yet the opinion 
ne goeth further, "That by that law, if they could not of 
NE right puniſh it before, they could not puniſh it after ; for 
4 the proviſo of the ſtatute is, that this court may punith per- 
of jury in ſuch wiſe as they ought to do and uſed to ds, which 
ad is in the copulative ; fo that if they ought not to do it, the 
uſage giveth no ſtrength, and then the puniſhment of ſuch 
perjury as is not within the ſtatute, is unlawful at this day: 
10 which caſe, becauſe the common lawyers rely ſo much 
ho upon it, giveth juſt occaſion ſtrictly to obſerve what per- 
ne juries are within the ſtatute 5. Elix. c. 9. and what not. 
* Ap for that, it is to be obſerved, that no perſon can 
18 be puniſhed by that law except he be produced as a wit- 
id neſs to teſtify in ſome caſe, or do, either by ſubor- 
©, nation or his own wilfulneſs, depoſe falſely; fo that it is 
of WW clear, and, hath been often reſolved, that a defendant, or 
br a party, or any produced to make an affidavit, is no party 


e within this law; and yet witneſſes in court chriſtian are 
to excepted. So likewiſe, if a witneſs depoſe any thing in a 
n circumſtance which tendeth not to the matter in iſſue or 
o queſtion, it is not perjury within the law: as if there be 2 
8. queſtion of an incloſure, and a witneſs will depoſe a beat- 
E ing concerning the putting in of cattle, when indeed there 
was no blow, it was not within the law, as it was held in 4 
g Dunch and Doyley's caſe, becauſe it was not the matter 
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in iſſue; yet the lord Egerton held it puniſhable in the 


Star Chamber, and ſo it was puniſhed. And although 
perjuries in court baron and court leet are puniſhable by 
this law, yet if the homagers make falſe preſentments, or 
any jurors find inditments falſely, it is not within this 
law; for they are not witneſſes in that caſe no more than 
any jurors whatſoever. 

Having conſidered what perjuries are within the ſta- 
tute, let us ſee what perjury 15 puniſhable in this court 
not being within the ſtatute. And I find, before the mak- 
ing of this law, that is in 4. Eliz. there was a poſitive order 
made, that no man ſhould be puniſhed for perjury in giv- 
ing evidence to a jury, if the verdict paſſed with the 
evidence, unleſs the juſtices of aſſiſe before whom this 
trial was had, were made privy to it; becauſe it ſeemeth, 
bills of perjury grew very frequent againſt witneſſes, in 
all caſes when a verdict was paſſed, to work a revenge 


or draw a compoſition, which the court thought fit to 


reſtrain, And it did well till the ſtatute 5. Eliz. was 


made: but after there was found a greater miſchief; for 


the judges being deſirous to extend their own juriſdictions, 


and having power in that caſe by the law, drew all thoſe 


complaints to indictments before themſclves ; fo that this 
court quickly reſumed their power, ang hath fully retained 
the ſame unto this day. 

Bur it hath been queſtioned, Whether perjury com- 
mitted in the eccleſiaſtical court be puniſhable in the Star 
Chamber ? which I ſuppoſe aroſe out of the exception in 
the ſtatute 5, Eliz.; but the ſame hath been often cleared, 
and remaineth without ſcruple. And becauſe in theſe 


courts, in all depoſttions taken on the affirmative part, the 


party depoſeth ut credit, which is taken to be a ſufficient 
teſtimony, it hath been adjudged, that a perjury may well 
b- aſſigned upon belzef, upon a depoſition taken there, which 
cannot be in another court; and ſo it was adjudged in the 
Caſe of Jahn Barnardiſton againſt the * Barnardiſton, 
about 3. Tac. 
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Muck debate hath likewiſe been, Whether perjury 


committed in the ſtannary court ſhall be puniſhed here? 
by reaſon that, by the antient charters, the lord war- 
den hath power to puniſh it; but upon long debate all 
the judges of England reſolved it in Hill. 2. Fac. Yet 
about 13. Fac. in the Caſe betwixt Finch and Mansficle, 
mr. ſerjeant Hendon pleaded the fame plea to the juriſ- 
diction of the court, for that the defendant was an in- 


| habitant of the cinque ports, where the lord warden hath 


power to determine perjuries committed within the liber- 
ties; but the lord Egerton, being moved in open court, 
took the plea into his own conſideration, and not only 
over-ruled it, but ſharply reprehended mr. Hendon, being 
then a ſuitor for the coif. 

IT cometh late to be a queſtion, Whether perjury 
committed in the chancery be examinable and puniſhable 
in the Star Chamber? But in 34. Eliz. in the Caſe be- 
tween Stephens and Spencer, it was not doubted, both in the 
depoſitions taken before the examiner of the court, and 
before commiſſioners by virtue of a commiſſion taken out 
of that court, which courſe is ſettled by five hundred pre- 
cedents within one hundred years: yea, in 45. Eliz, one 
Shepherd was there queſtioned for making a falſe afſidavit 
in chancery, for ſwearing that he was in poſſeſſion of a 
tenement at the time of a bill exhibited in chancery, 
and thereupon obtained an injunction for his poſſeſſion ; 
for which he was queſtioned in the Star Chamber; and 
it fell out that both he and his adverſary were in poſſeſ- 
ſion, and he was thereupon diſmiſſed; for the law ad- 
judgeth a poſſeſſion in him which hath the right, which he 
preſumed was in himſelf, and ſo no perjury. 

Bur the ' queſtion hath heretcfore been, Whether a 
bill might be preferred in chancery for a perjury there 
committed? And in 12. Elia. adjudged that it could not 
be but by Latin pleading in form of an action upon the ſta« 
tute, which muſt be tranſmitted for trial into the king's 


bench 
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bench or common pleas ; for the defendant ought not to 
anſwer upon his oath, nor be examined upon interrogatories, 


in that court; and ſo, if perjury ſhould be there examined, 


the king's ſuit ſhould receive great prejudice and diſadvan- 


tage. But I leave that to conſideration, for that it is ſaid 


that the chancery hath one precedent, like one ſwallow, to 


make their ſummer. But I believe, if it be well con- 
ſidered, it will be found to be no perjury, but a miſde. 


meanor; and even that, in the Caſe of Large and Agne/- 
combe, was held examinable in the Star Chamber. In 31. 
Elix. betwixt Jeniſon and Brand, perjury being committed 
in an Anſwer in the Dutchy Chamber, and in the depoſi- 
tion of witneſſes, they were both ſentenced in the Star 
Chamber. And yet I ſuppoſe the Dutchy hath power to 
examine a miſdemeanor committed within their own juriſ- 
diction; for I find that in 4. Eliz. a riot was complained 
of to this court by the attorney general, in which 'a man 
was ſlain, and that by conſent of the chancellor of the 
Dutchy, whoſe conſent would not have been required, if he 
had not had juriſdiction. In Tr. 34. Eliz. in the Caſe be- 
twixt Dodſon and Everenden, perjury in an affidavit in the 
court of wards was here ſentenced. In 12. Fac. Rowland 
Ap Ellzs before-mentioned was here ſentenced for perjury in 
proving an information in the exchequer for deſtroying the 
king's woods. So that perjury in all courts doth here re- 
ceive its puniſhment; yea, perjury of homagers in a court 
baron was here puniſhed 34. Eliz. in a Caſe betwixt Baſtard 
and Harvey. But this court cannot examine the perjury 
of jurors in giving a falſe verdict between party and party 
by the practice of latter times, for that only is to be re- 
medied by attaint : but the imbracery, corruption, and in- 
ſtruction of jurors is here examinable, And the firſt 
Caſe that I find over-ruled in that point is Hil. 2. Elis. 
in one Snelgar's Caſe and his fellow-jurors of Hampſhire ; 
before which time it was uſual, Vet for a falſe verdict 
given in a court baron, a bill will lie in this court; and the 
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reaſon is, ne delicta maneant impunita, for no attaint lieth 
at the common law, as is before alledged, in inqueſts of 
office. | 

A LoONG=-debated queſtion hath been, Whether perjury 
committed by any witneſſes upon indictments for the king, 
ſhall be examined and puniſhed in the Star Chamber? 

And the reaſon yielded hath been, for that it will deter the 
king's witnefles to yield their teſtimonies in al} cafes. In 
16. Elia. in the Caſe of ſir Thomas Cockain; who prefer- 
red a bill againſt witneſſes for perjury, in giving evidence 
upon an indictment for the queen, which was thereupon 
found, the cauſe was diſmiſſed upon the report of the 
then attorney general fir Gilbert Gerrard, And in M. 
24. & 25. Eliz. in the Cafe of Edmond Trafford verſus 
Booth and Others, the defendants being charged with 
perjury in giving evidence upon an indictment of forcible 
entry before juſtices of peace, the cauſe was alſo diſmiſſed. 
And in the ſame Caſe the judges certified, that perjury in 
a witneſs upon finding a diem clauſit extremum for the king, 
cannot be queſtioned in this court by the king, it being his 
own title; and this by the opinion of the two chief juſtices, 
Wray and Dyer. And fo in Hil. 16. Eliz. by the report 
of mr. ſerjeant Fefferies, perjury in a witneſs before Com- 
miſhoners of Survey not here puniſhable, 

Bur latter times and manifeſt corruptions of witneſſes in 
the king's caſe, hath bred a ſettled courſe of puniſhing per- 
jury even in witneſſes for the king. In M. 3. Fac. it was 
twice debated; once in point of an indictment in the Caſe 
betwixt Miles and Daventry, and the ſecond time in the 
Caſe of a teſtimony given in the exchequer for the king 
betwixt Jenner and Warren, where Warren teſtified 
falſely to prove an information of uſury, and was ſentenced 
to the pillory ; ſince which time the queſtion hath reſted 
in peace. And in the Caſe of Daniel Wright upon an in- 
dictment of battery, although the plaintiff ſtood convicted 
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upon his traverſe, the court ſentenced the defendant for per- 
Jury, and that without ſcruple ; where I may obſerve a 
difference between the. judgment of the court given upon 
the ſentence, and thoſe that are led by the certificate of 
judges and private men, in which one ſentence is of more 
weight than twenty reports. 

AxoTHER good queſtion hath een often moved, 
Whether after ſentence given upon the teſtimony of 
witneſſes, thoſe witneſſes ſhall be afterwards queſtioned 
for perjury? for that if their depoſitions be falſe, it over- 
throweth the ſentence. But it was clearly adjudged in 
Garnon's Caſe; for that otherwiſe wicked and perjured 
perſons might ruinate any man by a falſe depoſition in this 
court, and the party never able to prevent it (for he can- 
not know it till after the publication, at which time it is 
too late), nor the law ſhould have ability to puniſh it; 
which were ſuch a miſchief as were fearful for the ſubject 


was that a good diſtinction which was taken in Smyth and 
Lacye's Caſe by a great judge, that the ſubornation ſhould be 
examinedand notthetruth of the teſtimony, becauſe ittrench- 
ed to the overthrow of the ſentence, or to prove it unjuſt, for 
the ſentence is not diſhonoured thereby ; but the court judg- 
ing according to the teſtimony, judgeth juſtly and hondura- 


| bly; and if the teſtimony be falie, ſhall not the witneſs be 


puniſhed? I make no doubt but that the three witneſſes in 
the Dutch Caſe, if there were falſhood in their teſtimony, 
might be juſtly puniſhed, and yet the ſentence of the lords, 
grounded upon their former teſtimony, be held juſt and 
honourable, in all ages, and amongſt all nations. 

Bur without doubt ſubornation cannot be queſtioned 
without perjury; for there cannot be a manner of doing 
without a ſubject, and perjury is. the principal to which 
ſubornation is acceſſary; inſomuch as in 1. Fac. in the 
Caſe betw-ixt Read and M uterman, where the perſon 
charged with perjury died hanging the ſuit, and the 
ſuborner 
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ſuborner got a diſmiſſion, with coſts, for not proſecuting 3 
the coſts were diſcharged, becauſe the plaintiff could not 
proceed fot the ſubornation without perjury, Since 
which time that precedent hath been often followed; and 
when an offender hath been charged with a riot, and upon 
his examination he hath denied it, and it is proved againſt 
him, and he is ſentenced for it, and afterwards a bill pre- 
ferred againſt him for perjury in denying it, in the opinion 
of the lord Popham this perjury is not examinable, for that 
it is neceſſary there ſhould be an end of puniſhment; and if 
he ſhould be puniſhed for perjury for the denial of the riot, 
he might again be queſtioned for denyingt he perjury; and 
ſo there would be no end, but it would be infinite. 

IT is true that, in former times, the court did puniſh 
the perjury of the denial in the firſt cauſe, to make an 
end of ſuits, and moſt uſually in the Cardinal's time; and 
the fame courſe continued long after; as we may ſee in 
Crouche's Caſe in 2. Eliz, which might well be done by 
way of aggravation of the offence,. but was unjuſt to be 
done as the principal offence, becauſe it was not com- 
plained of in the bill; and the court ought to puniſh nothing 
but what is allegatum et probatum by teſtimony, unleſs the 
party will voluntarily confeſs it, as Bruncker did; and then 
the court proceeded upon his confeſſion, although he con- 
ſeſſed another matter than that he was charged with: he, 
being charged with perjury in making a falſe return as 
the ſheriff, conſeſſed that he never took the oath of his office ; 
and was for that fentenced. 


I HAVE heard it often moved, Whether a man ſwearing, 


falſely upon a wager of law, it were puniſhable in the Star 
Chamber? And although I have not judged in tie point, 
yet I dare fay it is there puniſhable for in 30. Eliz. a man 
put in a foreign plea to an action in London to bar the pro- 
ſecution of a ſuit (which for favouring the juriſdiction of 
the court is always done upon oath), and this plea was 
fcigned: this was puniſhed; and then much more a falſe 
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oath in a'wager of law, whereby a juſt debt is made irreco- 
verable. It may be thought ſtrange that a man depoſing 
truth ſhould be puniſhed for perjury, and yet it is moſt 
certain; for in the Caſe of Vernon verſus North a man 
was charged to have by perſuaſion depoſed the value of 
eattle which he never ſaw; and that was held to be perjury, 


although he depoſed truth, And in the Caſe of Henry Ear! 


Lincoln againſt Jane Burr, Trin. 1. Jac in depoling a 
orce upon an indictment, when in truth ſhe was not then 
preſent, ſhe was ſentenced for perjury, although it was 
truth which ſhe ſwore; and this alſo was in her evidence 
upon an indictment for the king. 

I SHOULD run into a large field if 1 ſhould fa down. in- 
differently what perjury this court hath examined, and may 
examine: I ſhall ſhortly attain my purpoſe to expreſs what 

perjury may not be examined in this court: 

AND, firſt, it is an undoubted caſe, that a 8 of 
perjury committed in a caſe not determined, ought not to be 
examined in this court; for if the truth or falſchood of 2 


material depoſition ſhould be examined before the cauſe is 


diſcuſſed, in which it is made, it mult neceſlarily prejudicate 
the court which was firſt poſſeſſed; and the reaſon of the 
caſe is adjudged in 2: £lizs Dyer : whereas upon a ſuit 
brought for forging; of falſe deeds againſt a baron of the par- 


| Hament, the lord (hanging the ſuit) brought an action de ſcan- 


dalis magnatum; and adjudged that it lay not, hanging the 
firſt ſuit undiſcuſſed. Neither, by the reaſon of that book, 
doth it lic after the ſuit determined; for it is no ſlander to 
ſue in a proper court for any thing, although the ſuggeſtion 
be falfe. Yet one thing is to be obſerved wherein ſome 
of the judges have varied from the opinion of the court, 
for they in that caſe will acjudge the ſuit as no cauſe of 
complaint, and ſo upon demurrer to be abſolutely diſmiſſed; 
but the court hath conſtantly maintained it to be the only 
cauſe of ſuſpenſion of the examination of perjury, until the 
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ſuit be determined, if it be ſet forth by way of plea upon PART 11. 


oath, being matter of record in another court. 

ANOTHER perjury not puniſhable, nor examinable, is 
perjary committed againſt the life of a man for felony or 
murder whereof the party accuſed is convicted by verdict 
and judgment ; and this perjury hath not been allowed to 
be examinable: and one reaſon is, leſt it ſhould deter 
men from giving evidence for the king; and another, leſt 
it ſhould bring a ſcandal upon the public juſtice of the 
kingdom, if the cauſe of a perſon fo convicted ſhould re- 
ceive new examination; the nature of man being to com- 
paſſionate the worſt men in ſuch extremities, and to pick 
ſmall occaſions to try a witneſs in any circumſtance that 
might tend to make a guilty man ſeem innocent: yet aſ- 
ſuredly, as well as the truth of a teſtimony given in a 
cauſe in this high court may, after ſentence, receive 
examination in point of perjury; ſo, in ſtrictneſs of 
reaſon, in my judgment, the other may receive exami- 
nation; and it is forborne but only in diſeretion, 
that when a man is executed, the truth of his accuſer's 
teſtimony may not be examined, becauſe the execu- 
tion cannot be reverſed. No more 1s there any rever- 
fal of a ſentence in this court; and therefore if ſome noto- 
nous complaint of villany ſhould be diſcovered, wherein by 
falſe gecuſation an innocent man is attainted, ſurely at the 
ſuit of the king this may be examined and puniſhed; yea, 
although the party were executed; as well as one Ligeate, 
in A. 5. Eliz. was queſtioned for executing one man for 
another in MWyatt's rebellion, and was there puniſhed. 

It is clear, and without queſtion, that perjury cannot 
be affigned in a depoſition where the deponent ſweareth 
to his remembrance, for it cannot be known but yet that 
it is doubtful, for by his words and actions his knowledge 
may appear; nor in the affirmation of another man's ſpeech, 


where the averment is, that he did not ſpeak it; for if 
G 


Vor. II. twenty 
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PART n. twenty perſons be preſent i in a room, one perſon may heat 


ſo that a riot cannot be done but in the preſence of three : 


the words and the reſt not; but if the averment be, chat 
the witneſs was not in that company at the time when the 
words were ſpoken, perjury may not be aſſigned if the 
party ſwear the words to be ſpoken at a time and place 


$. vVIIL OF FORCE. 


| In the next place I am to ſpeak of force, which muſt 
be moſt principally defended in all well-governed common- 
wealths; it being the prime care inall governments to main- 
tain the peace of the country: and this will branch itſelf 
into ſeven parts, riots, routs, unlawful aſſemblies, forcible 
entry, duels, waylaying, and ſingle aſſaults upon privileged 
perſons. 

Ir is called a Hah, hes three or above aſſemble them- 
ſelves together to do an unlawful thing and do itz a rout, 
when they only aſſemble themſelves together to do an un- 
lawful thing and do it not; an unlawful aſſembly, when 


two or more aſſemble themſelves together to do ſome un- 


lawful thing; a forcible entry may be committed by one 
perſon alone, if he enter with force or keep the fame with 


weapons, when neither he nor any from whom he claimeth 


hath been in quiet poſſeſſion of the ſame for three years ; 


but if two be actors andpreſent, and the third an abettor and 
within view, it hath been adjudged a riot; and if two be 
actors and the third a commander, although he was ab- 
ſent, yet he was a rioter; as it was held in fir George 
Manners's Caſe: and Hudleftone, at the ſuit of Fleetwood, in 
P. 14. Fac. writing a letter to two of his men from Lon- 
don, to cut in pieces certain turves which were digged 


in a pit in queſtion, he was ſentenced as the third rioter z 
and the reaſon which the lord Coke gave was, for that 


is force ad treaſon thero could be no acceſſaries, if there 
were 
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were no commands; and therefore Commanders are eicher 
principals, or no offenders, 
Ir two men come to do an unlawful act, and after them 
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tome two more by agreement, not to be there four at once, 


but diverfis vicibus, this hath been adjudged a cunning 
riot, and ſeverely puniſhed. But if one known man, with 
divers others unknown, commit a riot, he ſhall be pu- 
niſhed alone; and ſo was fir Fohn Towne, in 2. H. 8. 
And in antient times, if a great man cauſed an outrage to 
be committed, he was alone fined to pay for all his ſervants 
by the poll. So was ir Rowland Stanley, 1. Eli. for twenty- 
one townſhips which he drew together to commit a foul riot. 

Bur of rioters, there be four ſorts which the court moſt 
ſeverely puniſheth. The firſt, when it is committed cum mul. 
titudine gentium : ſuch was Langtor's Caſe, called the Briſ- 
tow rebellion ; and the ſuits betwixt mr. Morgan of Loter- 
nam and fir William Morgan, in 2 & 3. Jac. and betwixt 
Baſtervile and Scudamere, 44. & 45. Eliz. The ſecond is, 
when it is committed in the night, being a kind of /atro- 
cinium; in which caſe, though it hath been done to avoid 
force, which was feared by the adverſe party, yet was it 
always ſeverely puniſhed; as in fir William HalPs Caſe, 
ad ſect. Ellis, M. 8. Jac. The third kind is, when the 
rioters are diſguiſed as men in women's apparel, or men with 
vizards; as in mr. Kiddermin/ter's Caſe, M. 4, Eliz. where 
the diſguiſed men were ordered to ſtand in the pillory in 
women's apparel, and the women rioters ducked. The 
fourth is the greateſt of all; when an officer procureth a 
riot under colour of juſtice, and uſes that ſword to raiſe 
force which is made to ſuppreſs it; as in Broughton's Caſe, 
4. Eliz. where one Baker, a conſtable, being to raiſe 
twelve or twenty perſons to aid the ſheriff, levied two 
hundred men in arms, and was ſentenced to the ſtocks 


and pillory, And juſtices of the peace, which by colour. 


of their warrants have cauſcd riots to be committed, have 
Ren feverely puniſhed; as in fir Fobn Brett's Caſe. 
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Nx acts of parliament giving allowance to theſe pu- 
niſhments are, 13. H. 4. c. 7. B. H. 6. c. 24. and 1. M. 
and 1. & 2. Phitip & Mary. The firſt two require cer- 
tificates to be made by the juſtices of the peace to the 


king and his council; the latter make the aſſembly (if 


they depart not upon proclamation) felony, which is above 
the capacity of the court. But theſe certificates are not 
binding or concluding to the perſons, but in the nature of 
a preſentment, whereunto every man is allowed his ex- 
cuſe or defence. But I find that in former times they 
were much more uſed than now they are; and then 


the court upon the certificate uſed to commit the rioters 


to the Fleet. So in 2. H. 8. one John Lowther and Gil- 
bert I harton were committed to the Fleet for riots certi- 
fed by the juſtices of peace of the county of Weſtmore- 
land. And in 2. Eliz. Francis Fervis and others were 
ſentenced and fined upon the certificate of the lord Went- 
worth, and other juſtices of the peace of the county of 
Suffolk : but it appeareth upon the record, that upon their 
examinations they confeſſed the riots ; ſo the certificate did 
but induce the court to examine it, and they were ſen- 
tenced upon their confeſſion. 

By the fame act of parliament, 13. H. 4. the juſtices 
are to make inquiry of the riot within the month; and it 


was uſual in all great riots which were ſentenced in Philip 


& Mary's times, and queen Elizabeth's time, that the 
court commanded the king's counſel to put in an infor- 
mation againſt the juſtices of peace next adjoining. And 
ſo it was done againſt Graſeley, Worley, Robinſon, and 
other juſtices in Staffordſhire, for a great riot committed 


at Litchfield; where they excuſed themſelves, that there 
was no complaint made unto them: and although it be 


not contained in the words of the ſtatute, but that they 
ſhould at their peril make inquiry, yet it was held to be 
the intention of the law, that if a complaint were not 
* — 4 
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parliament. And although the act of parliament be, that 


two juſtices of the peace ſhall go with the ſheriff or under- 

ſheriff to ſuppreſs the riot and apprehend the rioters, yet 

14. H. y. f. 9. Fineux, chief juſtice, holds, that any one juſ- 

tice may ſuppreſs the rioters, and commit them without 

tarrying for his fellows; but he cannot make enquiry of 
the riot, nor aſſeſs a fine upon the rioters, nor record the 
force upon the view. 

Fox routs, they are for the moſt part moſt dangerous, 
for that they ariſe upon public grievances, as incloſing of 
commons, making of may-games, as it was in the earl of 
Lincoln's Caſe. And I have heard, that Henry earl of 
Lincoln in a private diſcourſe ſaid, that the ear! of Effex' O 
inſurrection in London was but a rout, but that he durſt 
not but find it treaſon (as he then ſaid), But by the ſtatute 
of 7. R. 2. c. 8. they were declared traitors, 


UNLAWFUL afſemblies are not puniſhed with ſuch ſe- 
yerity as riots and routs, and yet are many times puniſhed. 
It is true, that no time or place privilegeth a man but 
that he may commit a riot, becauſe it is only of unlawful 
things; and if a man aſſemble men together in his houſe, 
and they be armed, it ſeemeth not to be unlawful, for it 
may be he heard he ſhould be aſſaulted, and his houſe is 
his caſtle. But if he be threatened or menaced, he may 
not ride abroad with a company of men armed, as it is 
held in 21. H. 7. c. 39. and fo adjudged in fir Milliam 
Morgan's Caſe. And it ſeemeth by Keble, 3. H. 7. that 
an aſſembly of men is not puniſhable, if nothing be done, 
unleſs the aſſembly be in terrorem populi. 

Forc1BLE entry os detainers have ever been puniſhed 
with great ſeverity. But it is reſolved, that any man may 
keep his poſſeſſion and maintain the fame with force, either 


of lands or goods; and if any man will come forcibly to 
take away, my goody, I may ſtrike him, as it appears by 


9. E. 4-3 and if my goods be wrongfully taken away, I 


may take them again by force; for { it is held 7. H. 6. 


G3 f. 14. 
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f. 14. And the reaſon is, for that goods are not within 
the ſtatute of 5. R. 2. c. 7. whereby it is forbidden to enter 
forcibly into any lands, although a man have a good title. 
And where by the ſtatute 8. H. 6. forcible detainer is allowed 
only unto him who hath had three years quiet poſſeſſion, in 
3: & 4. Philip & Mary in this court it was held, that if a 
man be thruſt out of poſſeſſion, and upon complaint is re- 
ſtored, he cannot afterwards juſtify the detaining with 
force, Or if a termor which hath been in poſſeſſion twenty 


years be expulſed utterly, he cannot regain his poſſeſſion 


with force. In 4. & 5. Philip & Mary, Dyer 16. it is ſaid, 


that a woman may defend her quarantain with force, for that 
ſhe is in the poſſeſſion of the eſtate her huſband had. And 
it is to be obſerved, that although juſtices of peace may 


upon their view record a force and commit the offenders, 


yet they cannot make reſtitution without they empannel a 
jury and make an enquiry, and the forge be found, as it 
was adjudged in fir John Brett's Caſe. And a denial to 
open a door to a juſtice of peace is a forcible detainer in 


the law. (as it was adjudged in the Caſe of the King's Attor- 


ey againſt Stone), for the which a juſtice of peace may 
commit a man, but can reſtore no poſſeſſion thereupon. 
But after an enquiry made and found, and traverſe ten- 
dered, the juſtices of peace may either grant reſtitution 
or deny it, at their pleaſure, as it was held Dyer, 


2. & 3. Philip & Mary, f. 127, Yet no other juſ- 


tice of peace but ons of thoſe that was preſent at the 
enquiry can grant a. ſupenſeadeas of a writ of reſtitution 
awarded by them which were preſent, as it is in 2. & 3. 
Zliz. Dyer 187. And I find that in M. 2. lu. fir Uriah 
Breneton, fir William Davenport, George  Calverley, and 

John Dutton, four juſtices of peace of Cheſhire, Which 
were not preſent at the finding of a force betwixt Hur- 
leſton and Dare, and yet awarded a ſuperſedeat to diſcharge 


1a, writ of reſtitution which was granted by the juſtices 
who made the inquiry, they were fined for it, and the poſ- 
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ſeſſion ſettled according to the writ of reſtitution which PART IT, 


was firſt awarded, 

AND in the caſe of reſtitytion of coop forcibly taken 
away, the fame hath uſually been done by the oath 
of the party, for he can beſt tell what he loſt, and in his 
own caſe his oath ſhall be taken in odium ſpoliatoris. And 
ſo it was ordered in Chamberlin's Caſe, 4. & 5. Philip & 
Mary ; where it may be obſerved, that he did not only 
ſwear what he loft, but what the goods were worth which 
he loſt ; and the value was reſtored him according to his 
own oath, 

- I am in order now to ſpeak of duels, which is a ſingle 
fight only betwixt two; and that is either duellum temera- 
rium, or duellum per breve directum, which was an antient 
Engliſh trial, The judges have varied heretofore i in opi- 
nion, whether this were puniſhable at the common law of 
in this court? And Coke ſaid, that delinguentes iracundid 
prrvocati puniri debent, &c.; but the lord Egerton held it 
puniſhable by all laws, Howſoever, it is moſt ſure that 
a challenge to ſingle combat hath been ever puniſh- 
able. So it was held betwixt Vbarton and Eleter about 
43: Eliz. and in fir William Morgan's Cafe before ſpeci- 


fied, before any proclamation: and the reaſon then given 


was, becauſe it was a preparation to murder; for if a man 


endeayour to murder or poiſon a man, that endeavour is 
puniſhable in this court, although it never came in act. 


But ſince the edict and proclamation, his royal majeſty, 
in the Caſe of Chr iſimas, pronounced a ſentence upon the 
breach of the edict, where the offenders were committed to 
the Tower, and fined a thouſand pounds a man. And ſince, 
in Ivy and Moody's Caſe, a ſcurrilous meſſage to provoke 
a quarrel was here ſentenced; and it ſeemeth that the giv- 
ing of the lie to the intent to proyoke a quarrel betwixt 
men of equality, is puniſhable in this court. But if the 
lie de given by a ſuperior to an inferior, betwixe whom 
there is a juſt cauſe of conteſtation of truth and falthood, 
it ALTA puniſhable : 25 when a man is charged 
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PART. with a crime and denies it, and the other giveth him the 


lie. And ſo it was held lately in Gookin's Caſe. 
WAYLAYING a man to aſſault or beat him, is an offence 


ever held worthy of the ſentence of this court: howſoever 


it be, but man to man they who ſhall. ſo do, are in the 
number of inſidiatores viarum, who in 7. H. 8. in the time 
of the lord cardinal were not thought capable of enjoying 
the benefit of ſanctuary. In 27. Eliz. Lodgwick Grevill 
lay in wait for fir John Commay at Temple-bar, and beat- 


ing him with a baſtinado, was puniſhed for it. And 


if a man ſhall by any train draw a man to his houſe, as 
ſuſpecting ſome familiarity betwixt him and the wife of 
him who ſo inviteth him, and ſhall aſſault and beat him, 
he ſhall be ſeverely puniſhed; and ſo was fir Humphrey 
Tufton at the ſuit of mr. Nevill; for this is a laying in 
wait for him: but if it appear plainly that he did abuſe his 
wife, guære; for the court was much diyided in this caſe, 

ASSAULTS made upon privileged perſons (men of the 
1 robe) have been ſeverely puniſhed in this court. A 
courtier aſſaulted and hurt mr. recorder Fleetwood; he way 
fined, and put out of the queen's ſeryice. Mr. ſerjeant 
Williams being deſperately aſſaulted by one Mattin, againſt 


vrhom he had been of counſel, the offender in M. 44. Eliz. 


for attempting to ſtab him, was ſentenced to loſe his ears, 
and perpetually impriſoned during his life. In like caſe 


for Edward Wing field was fined for offering to aſſault {ir 


Edward Coke in the ſtreet; and many others for aſſaulting 
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oy IX, or MAINTENANCE. 


Tux laws have been ever ſtrict againſt maintenance in 
all ages. They began with the Engliſh lawgiver Edward I. 


1. Weſtm. c. 25. 28. but theſe laws concerned the king's 
offigers; and miniſters obſerving the beſt courſe of refor- 
mation to begin at home, and the puniſhment in this court 
at the king's pleaſure, Rat. 2. A em. c. 28. extended further 
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to the chancellor, treaſurer, and their clerks, Statute x. E. 3. PART U. 


c. 14. ſtretcheth to all great men of the land, and to infes 
rior perſons, and mentioneth the particular kind of writing 
letters. Statute 20. E. 3. c. 4. forbiddeth maintenance in 
the king's ſervants, queen's, and prince's, and in all other 
perſons; and their puniſhment is, that their bodies, lands, 
and goods ſhall be at the king's pleaſure. By ſtat, 5. R. 2. 
c. 4. the king's counſellors and all other his officers, ot 
any other inferior perſons, were forbidden to maintain 
quarrels, and that upon pain of being ranſamed, The 
32. of H. 8. c. 9. includeth champerty and embracery of 
jurors, by letters or promiſes, and maketh the penalty of 


ſuch buying to be the value of the lands bought, and the 
complaint is to be within one year after the offence com- 


mitted ; which law is an affirmative law, and keepeth on 
foot all former acts of parliament: and therefore if the ſuit 
be brought after the year, it muſt be laid generally againſt 
the laws and ſtatutes, and not upon this law. But theſe 
laws are to be underſtood of ſuch kind of maintenances 
which are juſtifiable ; z as if. I haye the reverſion or re- 
mainder of land, I may maintain a ſuit concerning that 
land, becauſe it is mine own intereſt, So may the feoffor 


and feoffee in uſe maintain a ſuit concerning the land. If 


one be indebted unto me, and deliver me an obligation 
made to him by another for ſatisfaction of my debt, I may 
ſue this in his name, as it is in 15. H. 7. c. 2. If I grant 
to B. that if my tenant for life die he ſhall have my land 
for twenty-one years, B. may maintain ſuit for this land by 
reaſon of his poſſibility, as was held 9. H. 6. c. 64. ; but if 
I buy an obligation and ſue it, that is maintenance, 
37. H. 6. c. 17, One that is allowed a curator of orphans 
goods in caurt chriſtian, may ſue in chancery for thoſe 
goods, as it was adjudged in Cannon's Caſe. It is lawful for 
any man to diſburſe money in the proſecution of any cauſe 
for the king, as an indictment or any information in the 
exchequer or Star Chamber on | the king's part, as it 
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was held in Deeringe and Bettingham!'s Caſe; and therefore 


the maintaining of ſuits in the Star Chamber, mentioned 
in the ſaid ſtatute of 32. H. 8. are to be underſtood of the 


defendant's part; for all ſuits on the plaintiff's part are the 


king's ſuits, and to maintain the king's attorney's ſuits was 


adjudged no maintenance in fir George Reyncldi's Cale; 


and to maintain a relator i in a ſuit was held no maintenance 
in Riſes Caſe ad feet. attorn. ex relatione Floyde, A kin. 
man may afliſt a Kinſman in his ſuits; but the chief juſtice 
Tee held, in Cannon's Caſe, that the nephew could not 
diſburſe money for the uncle: tamen guære. And Cote, 


attorney general, charged the bord Sheffield for ſtanding in 
court to hear fir Robert Dudley's Caſe, being his brother by 
the mother, as a countenancer and maintainer of the cauſe; 
but it was held an unjuſt charge in divers reſpects; and it 


| ſeemeth by the book of 15. H. 7: that deeds of charity can- 


pot be interpreted maintenance; and yet if a cbunſellor 
oo fpeak in cauſes without fee, as an aſſignment in formi 
Pauperit it is held maintenance, although perhaps he knew 
the party poor, For maintenance in buying titles, it is 
oubted, Dyer, 34. H. 8. whether one in remainder may 


duy a pretended title to gain a poſſeſſion from the true te- 
nant of the land in poſſeſſion? But if land be in queſtion in 
chancery, it is not champerty to buy che land hanging that 
fuit, or hanging any : action of treſpaſs at the common law; 
for ſuch ſuits may fill be kept on foot to keep the owner 
from ſelling, as it was held by the lord Egerton in the 
Cafe of fir Rowland Dymock and the earl of Lincoln, and in 
the Caſe between fir John Stafford. and fir Thomas Throck- 
morton, M. 3. Jac. It is no maintenance for the tenants of a 


' Wanox'to join together to maintain their cuſtoms, as the 


judges: held in Dunch and Doyly's' Caſe. But the lord 
Hrerton held, that if a tenant preſcribe that he and all thoſe 
whoſe eſtate, he hath in that tenement have uſed to have 
common in certain grounds, the reſt of che tenants of 
gather tenements cannot maintain that ſuit, becauſe it 
ꝛendeth to the particular. But the judges were of another 
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their being laboured, cometh here neceſlarily to be ſpoken 
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opinion; for they ſaid, that every tenant muſt fo preſcribe 


| for his ſeveral tenements. But where the pleading is, that 


infra talem villam talis habetur cenſuetudo, all in the town 
may maintain their cuſtom, So it hath peen much queſ- 
tioned, Whether the pariſhioners might with a common 
purſe maintain their cuſtom for tything, by reaſon that every 
man's ſuit is particular? But the former caſe over-ruleth i it. 

And yet tenants or pariſhioners may not tie themſelves by 
writing or by oath to maintain any other's ſuit, for that was 
ever held unlawful; and ſo adjudged in the lord William 
Howard's Caſe againſt his tenants in Cumberland, Yea, 
in agreement to maintain a ſuit and to divide the benefit 


enſue ; and ſo adjudged in Egerton's Cafe againſt Starky, 
Hil. 14. Fac; and there faid, that it is the worſt main- 
tenance, becauſe it giveth fuel to all ſuits, And it is 
proved by the caſe of Dyer, 1. A. 5. if a juror takes money 
to give a verdict, and yet he gives no verdict, or a man 
undertakes to maintain, but doth not maintain, they are both 
puniſhable; and the Old Book 30. Axe there cited for 
proof, As a man may not buy a title hanging the ſuit, ſo 
may he not after judgment given in it before execution of 
a writ of error be brought to reverſe the judgment; and ſo it 
was adjudged in Mouſe and Meaver's Cafe, Mich. 44. & 45. 
Eliz, where the caſe was, that a recovery was had in an 
aſſiſe in a court baron againſt Moſe, and thereupon judg- 
ment given but by.order out of the exchequer execution 
ſtayed, and the plaintiff and defendant by order of their in- 
terrogatories pleaded. Meaver, after the judgment, ſpent 
money in the ſuit in the exchequer, and it was adjudged 
maintenance. 'T'o take a leaſe of lands to the end to defend 
the title in a ſuit to be brought, was adjudged maintenance 
in fir Oliver Lee's Caſe againſt Lidyard, in P. 4. Fac, and to 
maintain à ſuit of goods to have part, is here puniſhable, 

Fon preparing, labouring, or ſoliciting of jurors, and 


of, 


of it, is maintenance at the common law, although no ſuit 
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PART Il, of It is a dangerous kind of maintenance; and it is clear 
that the writing of a letter to a juror to appear and to do 
his conſcience, was held embracery. Pure, for that em- 
bracery is properly betwixt the party to the ſuit and the 

juror, and not betwixt ſtrangers? as in fir Thomas Lucas's 
Caſe, where he had nothing to do, for miſcuit ſe aliens, Nie t. 
But the party himſelf may labour the jurors to appear; yet Wwe 
if he acquaint them with the ſtate of the cauſe, or they 
promiſe to ſtand to him, as in the Cafe betwixt Ognell and 
Parſons, M. 33. Eliz. the jurors were ordered to ſtand on 
the pillory at Weſtminſter and at the afſizes, and the ver- We: 
dit to be of no force, And fo in the Caſe where the Nrece 
king's attortiey was plaintiff by relation, Houlef again, iſ; 
fir Thomas Brereton, the delivering of a breviate of the Nis 
cauſe tq a juror hath been held an_ offence, and ſeverely 
puniſhed in Tunbridge's Caſe, But in the Caſe be- 
twixt Recket and Raſbley, a juſtice of peace in Cornwall, e 

2 juror coming to bim about buſineſs for the, king, nr. ud 
Raſbley ſpoke to him to appear; and there lying an exem- WW no 
plification on the table before him, faid, © there was that MW of | 
that muſt end the controverſy, but read it nut; this was bet 
held no embracery. So Coke faid, it was lawful. to tell the Neve 
juror what the iſſue was, being no more than was con, Wl gre 

| tained in the record of ui privs, And ſo to {peak of a {Wc 
record and make no inſerence thereupon, was no offence. Wt for 

.  Uron the hearing of a cauſe of that nature, 1 remember / 
the lord Egerton told the court, how that he being ſolicitor I Ar 
general to queen Elizgbeth, and ſtanding behind the lords, a0. 
and namely behind Rabert earl of Leice/ter, when a cauſe ru 
was heard concerning the writing of à letter to a juror to " 
appear, the great carl aſked if that were a fault, and wore Bu 
he had done fo a hundred times. I could not by the. way | 
dut note how neceſlary a thing it is, that the great lords for 
of the kingdom ſhould not neglect the ſtudy of the laws ff 
of their own country, where they are to ſway, and govern, . 
and, where, by their example in breach, of law (perbaps ff © 

through 
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a wrough ignorance), the whole multitude follow, as led 
lo dy their example or authority. 

Mn Tux labouring of jurors before they are empannelled 
he is as well puniſhable as after; for MH. 31. Elix. three ju- 
'S Wrors of Middleſex which agreed to acquit Lodovick Grevil 
10. Wit they ſhould be of his jury to try him, wore papers in 
' I Weſtminſter-hall, and were grievouſly fined. So alſo if 
©) Wlthey accept money for a reward after the verdict given, 
it is an offence puniſhable in this court, although out of 
the ſtatute of Decies tantum, es is proved 39. Aſſize, pl. 19. 


er- WE Neither is it neceſſary that jurors ſhould take, promiſe, or 


the receive money, and be imbraced; both which are required 
of. Win a Decies tantum, as appears 39. H. 6. c. 31. for other- 
wiſe the action will not lie. But if a juror have a good 
bargain in lands, or any chattels, for to yield favour in his 
verdict, it will be puniſhed, as may appear in Fitzh. De- 


and thoſe which have imbraced juries; and the queſtion 
now is not thereabouts, but only concerning the juriſdiction 
of the court, Whether the truth or falſehood of a verdict 
betwixt party and party may be examined? which I have 


| the erer held to be examinable as in aggravation; for it is a 
con; Will greater offence to give a verdict againſt an evidence than 
of a {W-ccording to an evidence, although the party be prepared; 
ce. or as the reverend lord Egerton would often remember, 
ber Wl Vendere juſtitiam inſania oft, vendere injuſtitiam neguitia. 
citor And therefore to examine the truth of the verdict as an 
ords, ¶ acceſſary argument to prove that the jurors were cor- 
cauſe WH rupted (as I urged it in Atiuood's Caſe), I ſee no incon- 
or to Vvenience; but my lord Verulam received it at that time. 
wore But of this ſubject I have ſpoken before. 

. way I SHALL yet add a word or two concerning what per- 
lords ſons may maintain by profeſſion; and I find that by pro- 


feſſion only a barriſter or counſellor or attorney may 
vern, maintain a cauſe at the bar, or in proſecution, and their 


chaps Wl clerks. And upon an e brought upon the ſtatute of 


rough Wl 32: H. 8. 


cies Tantum, pl. 19. Infinite are the puniſhments of jurors 


93 


PART II: 


24 


PART 11; 


who was the only man in his age that was allowed to 
practiſe at che bar by letters patent under the broad ſeal, and iſbein, 
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32. H. 8, or an information, the one may juſtify that Nicco 
is eruditut et in lege peritus, and for his fee maintained {lgevo 
the cauſe; prvut ei bene licuit; and the other, that he is an Nori 
attorney in that court; and ſworn, and that the party re. Nord 
tained him; and ſo juſtify. But for the firſt; I have heard : Udnain 
traverſe taken to a counſellor's plea to an information in the 
exchequer, abſque hoc quod prædictus defendent fuit in leg: 
peritus; and that was one. Prince's Cafe of Shrewſbury, Muſtit 


never called to any inn of court, which I ſippoſe was : hen 
reaſon of the traverſe. But if a counſellor will give advice 
to vex the ſubject, or deceive private perſons or the king, role 
or to break a good wholeſome ſtatute law, mr. Lambert 
holdeth that puniſhable here. But ſure it is, that if a coun- 
ſellor or attorney will take upon him to compaſs a jury, 
that-is. puniſhable. And fo it was held in Bradley's Caſe, 
who eſcaped by faint proof; he being aſſuredly the greateſt {Wref: 
and moſt notorious preparer of juries of any attorney in then 
that part of the kingdom; under the durthen of whole i 
corruption by that practice the county of Salop hath iſto t 
groaned many years, and if the lord Egerton had lived, pin 
would have been delivered ere this time. So that the kale 
rule is, that ſerjeants and counſellors (who for aught that s, b 
I can find in the Book of Entries are all one in this caſe) Wks el 
may maintain, ſo long as they keep within the liſts of their Me ſ 
duties to their clients; and ſo muſt attornies do alſo; for 
an attorney in the common pleas cannot juſtify the follow- Wy i 
ing of a cauſe in the exchequer, as it was adjudged in {ppt 
Poſtern's Caſe, who was ſentenced for it M. 45. Eliz.; no ni. 
more can a clerk of the chancery the following of a cauſe in 
the Star Chamber, as it ſeemeth : and yet that may be a queſ- 


tion, for being allowed to write to the board to be a clerk 


to the lord keeper, the clerks of the Star Chamber being his 
lordſhip's clerks alſo. But in our age there are ſtepped 
up a new fort of people called ſolicitors, unknown to the 

record) 
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records of the law, who; like the graſshoppers of Egypt; 
devour the whole land; arid theſe I dare ſay (being au- 
thoriſed by the opinion of the moſt reverend and learned 
ord chancellor that ever was before him) were expreſs 
maintainers, and could not juſtify their maintenance upon 
y action brought: I mean not where a lord or a gentle- 
employed his ſervant to ſolicit his cauſes for he may 
juſtify his doing thereof; but I mean thoſe which are com- 
mon ſolicitors of cauſes, and ſet up a new profeſhon, not 
being allowed in any court, ot at leaſt not in this court, 
where they follow cauſes; and theſe are the retainers of 
ſes, and devourers of men's eſtates by contention, and 
prolonging ſuits to make them without end. 

THERE are yet another fort of people which may 
maintain one another's cauſe; and that is; one defendant 
y maintain the ſuit of his fellow defendant ; for other- 
viſe his own cauſe may have prejudice: nay, if a bill be 
referred againſt two for one offence, and againſt one of 
hem for another offence, he that is not charged may main- 
ain the whole ſuit, for the proſecution in form looketh not 
o the matter but to the ordinary courſe; and I am of 
pinion, that the party may examine witneſles in the latter 
aſey in the cauſe that he is not charged. And my reafon 
s, becauſe that if he be innocent of the offence in which he 
$ charged jointly with the other, yet if his fellow ſhould 
de ſentenced by the courſe of the court, he loſeth his coſts, 


low- y it, he may do his endeavour to make his fellow's cauſe 
d in Nppear truly to the court; and this more properly than 
no icut curiæ may at the common law. 

ſe in ä | | 
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F. x. or FRAUD. 


THz common law of England hath eyermore abhorred 
oyin and deceit; fo that thoſe things which are moſt fa- 


voured 


| there is no reaſon but, if he may receive advantage 


hy 
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PART 11, youred in law, yet being mixed with fraud, they are mat 


| fifthly, for that there were ſome ynlawful clauſes in the deed; 
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tortious and unlawful ; as fir Edward Coke hath declare ſibl 
in Farmer's Caſe. There is no queſtion but the law pu- WI 
niſhed fraud before the making of the ſtatute 13. Eliz. c. - 


dut the proviſo in that ſtatute; that falſe deeds made bona fi Wh fo t 


ſhould not be conſtrued within the law to be fraudulen fi the! 
hath begotten more fraud than former ages ever heard oi dite 
for to colour their wickedneſs it is now uſual to make E 


pretext of fame poor conſideration, thinking thereby to per. ano 


fe& their fraud; and that was puniſhable before that lau fort 
as appeareth in Pancefort 8 Caſe, 3. Rich. fol. It m Jobli 
be an hard matter for me to deſcribe what will be a frau · V. 
dulent deed within the law or ſtatute. And for thai 
Twyne's Caſe muſt yield aur direction, which we muſt take 


as it is reported by fir Edward Coke, making a” cauſe u lat 


be fraudulent as it plcaſed him in the time of his/potency,{iſet 1 
which will ſerve for an example as well as another. hoy 
Ox Pierce being poſſeſſed of a term for years d 
lands of good value in Hampſhire, and of a ſtock of con 
to a great value, was indebted to //arberton, a penſioner 
to queen Eliz. in 200l. and to Twyne in 400l. Far 
berton ſued his bond, Pierce conveyed all his corn, catti ente 
and goods whatſoever to ſatisfy Twyne's debt, upon cond-fſued 
tion to pay at a day; but Pierce during the time did cont 
nue the poſſeſſion, yea and marked the cattle as his own 
Marberton had judgment and execution, and Tiuyne under Noc 
ſtanding of it, reſiſted the execution by colour of his dee ¶ Hub 
And this deed was adjudged fraudulent, firſt, for that it wa 
general of all his goods and chattels ; ſecondly, fer that he 
kept the poſſeſſion after the grant; thirdly, for that it wan: 
never publiſhed till the ſheriff's coming; fourthly, for that 
zt was made after the ſuit commenced for the firſt deedi on- 


ſixthly, although it were made upon good conſideration, Jae 
was it not made bond fide, whereas both are within th de 
proviſion of the ſtatute 3 and becauſe it is but a word, iP ©: 
: | | wil 
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will explain this laſt firſt, for it ſoundeth ſomething inſen- 
ard ble. But the caſe of bankrupts explaineth it plainly, 
pu Where a man being indebted to many will deliver his goods 


c. js che ſatisfying of one expecting relief from him, and 


ae the reſt are wholly unſatisfied, this delivery {although 
lent chere were a juſt debt) is fraudulent to the reſt of the cre- 
1 of; ditors, who ought to be all equally ſatisfied. 

Ke! Fox the explanation of all the other points, I muſt put 
per- I another caſe, whereby it will appear, how far forth the 
lau bormer rules will hold water. Paramore was indebted by 
obligation to Moore, Burlemacke, and others, to whom 
More ſtood engaged for him in 5ool. and ſtood in bond 
alſo to Speak in 10001. by recognizance for a juft debt. 
He was poileſſed of the great farm of Michaeldever in 
ampſhire, and of a ſtock of corn and cattle to the value 
ff 106001, In February he conveyed all his goods and 
hoveables in Michaeldever to Burlemacke, upon condition 
br ſecurity for his money at a day; but, by his ſer- 
ſowed the ground, ſhore the ſheep, fold the wool, 
nd had formerly given Burlemacke other ſecurity for the 
me money. The beginning of May Burlemacke's man 
ntered by virtue of aſſignment, ſecretly. May 26, Speak 
ved a ſcire facias upon recognizance, and upon the 2d of 
arch he had judgment and execution in Trinity Term, 
took out an elegit to the ſheriff of Hampſhire, who 
the goods in execution, and was reſiſted by Moore by 


it wa no fraudulent deed. Firſt, A his goods and moveables 
that els Michaeldever is a general of an eſpecial, and not genus 


eneraliſimum, to be intended all the goods he hath, where- 


ondly, That it was lawful for the grantor to keep the poſſeſ- 


e deiii on until he faileth of his payment; and that agreeth wich 


on, Jede lord Dyer's opinion in the Almoner's Caſe: Thirdly, 
hin the bat the grantor needed not to publiſh the deed until there 
word, cauſe given him. Fourthly, Although he have a former 


will Vor. II. H ſecurity, 


publication of the deed. And it was adjudged that this 


de left himſelf nothing, as it was in Twyne's Caſe. Se- 


PART 11; 
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ſecurity, yet he may. take a latter without fraud, and ſo 
have two ſtrings to his bow. 

I DARE not comment upon theſe two julgments, for [ 
know they are notorious; it will eaſily appear where one 
was extended and the other diminiſhed ; but the rules ariſe 
plainly out of either whereby a fraudulent. deed is ma- 
nifeſted. And this was ever agreed for a conſtant ground, 
that a feigned or no conſideration will make a deed fraudu- 
lent, but a good conſideration will not defend a deed from 
fraud,: as I faid before i in the ſixth reaſon of T wynt's Caſe: 
for although 1 it were at firſt made truly, yet if it be after 
fraudulently uſed, it deſtroyeth the whole force of it, as it 

was adjudged in Burrells Caſe ; which was, the grand- 
father made a leaſe of his land to the father of 1000 years 
upon covenants of marriage; the father before the death 
of his grandfather aſſigned his leaſe to his ſon. under age, 
and others, for payment of his debts; the grandfather died, 
the father continued the uſe and poſſeſſion of the lands, and 
ſold the reverſion for a valuable conſideration, to Burrel, 
who entered; and was thruſt out of the ſame by virtue d 
the aſſignment of the leaſe; and the fame was adjudged 
- fraudulent, and within the ſtatute. 

AxoTHER ſettled ground there i is, That howſoever 2 
e deed ſhall be damned againſt the creditors, ye 
it is good againſt the grantor ;. ſo that where deeds are 
damned as fraudulent, it muſt be underſtood that it was 
only againſt him by whom they were made to deceive; 
for a deceiver otherwiſe would take advantage of nis own 
wrong. 

ISRAII hereafter touch, that an infant, or a fame ci. 
vert, ſhall be puniſhed by this law, as it was in the Cafe 
of fir William Wiſeman; and that is upon the ground d 
my lord Dyer. That ſtatute binds all perſons but ſuch a 
are excepted; and then deeds made for the protection of the 
eſtate of one that intendeth to become a fugitive, is ex- 
preſsly within the la; and that was Whitungham' s Caſe. 
| | But 
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But if a man be to fight a quarrel upon a duel, and . 
a deed for the protecting of his eſtate if he ſhould kill his 
adverſary, whether this deed be fraudulent or not in itſelf, 
is a queſtion in Hayward's Caſe, but referred to the judges, 
and never certified. 


na- Inavt obſerved, that in divers caſes an agreement * 
nd, practice to do an unlawful thing, although the ſame were 
du- never put in execution, was held to be punithable ; as an 
om agreement to maintain a ſuit and to ſhare it, was held the 


e: worſt maintenance. But in the Caſe of one Day, 45. Eliz. 
fter it was agreed, that an agreement that a fraudulent deed 
xs it WY ſhould be made, but the ſame never made, that agreement 
ind. was no offence; and I conceive the reaſon to be, becauſe 
the deed is not malum ſimpliciter, but ſecundum quid; for 
it is only bad in reſpe& of mn or ocher wise than 
deed is good. Dun u,. 
Ax this court hath power wn day othes b 
a judgment had by fraud, and to command the record to be 
vacated, as well as the judges of the common pleas did 
in Herriſen's Caſe, in 8. Elix. where the judges, finding 
the judgment to be fraudulently confeſſed, made à vackre 
af it. As when one that was adjudged at the quarter ſeſ- 
ſions at London to be whipped, and being committed to 
the compter confeſſed a judgment of 2001. to an attorney 
of the common pleas, whereupon he brought him by 
habeas corpus to the common'pleas bar, and there he was 
committed to the Fleet in execution, which was but of 
the power of-the city of London, no queſtion but this 
court might have cauſed this judgment to have been va- 
me er. cated, and the priſoner to be remitted to his puniſhment. 
And I know no reaſon but the fame courſe may be 


uch 5 BY confeſs a judgment for a ſecurity without any conſider- 
ation, of which ſort there are innumerable; for —_ as to 


is ex- baer juſt deeds, they are as fraudulent. - 
8 Cake. 1 2 | 


held upon all judgments where young men are drawn to 


F. xi. or 
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* 


ant u. 


g. rn x1. of LIBELLING, AND SCANDALOUS worm 


- the books of all the tradeſmen in London were to be 


leave it to the ſearch of infinite precedent. 
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AGAINST NOBLES. 


Ix all ages fibels have been ſeverely nel in this 
court; but moſt eſpecially they began to be frequent about 
42. & 43. Eliz. when fir Edward Coke was her attorney 
general. But it muſt not be underſtood of bels which 
touch the alteration of government; as,, ö; 


= The Cat, the Rat, and Lovell the Dogs 
Jp __ Rule all England under a Hog 


bee Williams of the Temple, not long fince 
executed at Charing Croſs z but libels againſt the king's 
perſon and nobles have been here examined. So was that 
in 7. H. 8. at which time, for the diſcovery of the hand, 


MD me Me 1 WW: a. ts am wh enSt.oo 


viewed, with two aldermen and a knight appointed by the 
council to confer the hands and manner of writings at the 
Guildhall, whither they were to be brought ſealed for 
PINT RIGA ISI an ny: C6 
author. 

Lanzzs tan kinds; e 
perſon of another in rhyme or proſe, or by the perſonating 
dim, thereby to make him ridiculous ; or by ſetting up 
borns at his gate, or picturing him or deſcribing him; or 
by writing of ſome baſe or defamatory letter, and publiſh- 
ing the ſame to others, or ſome ſcurvy love · letter to him - 
ſelf, whereby it is not likely but he ſhould be provoked to 
break the peace; or to publiſh diſgraceful or falſe ſpeeches 
againſt any eminent man or public officer. Of each of 
theſe I ſhall only remember an example or two, and: then 


WS op rr I D kh, 


ob. EEE] 


Fox a libellous rhyme, Bland againſt Davies and Othert 
was an unhappy libel in verſe againſt ke ts 
| W 
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wife, which Davies took upon him to make, being a barber _ 
in London, and was juſtly ſentenced to be whipped for help- 
ing himſelf, for aſſuredly he was not able to have written 
ſuch a line, for which he was ſentenced about 1. Jacobi; and 
before that Holloway's Caſe in Chancery-lane; and in 37. 
Eliz. Barney againſt Farmer, two juſtices of peace, one 
againſt another, The perſonating of the earl of Lincoln in 
a play was ſeverely puniſhed; and doctor Millway's Caſe is 
not forgotten, wherein the defendants were ſeverely pu- 
niſhed ; yet the lord chancellor Egerton ſaid, that he held 
not the doctor in that buſineſs to be St. Auguſtine. 
PicTURING or ſetting up horns at a man's gate was 
ſeverely puniſhed in the Caſe of Horſey v. Aley, 33. & 34. 
Eliz, And in the great libel of Welli, there being a fame 
againſt a townſman that he lived incontinently with the 
wife of the plaintiff Hole, in a May-game uſed yearly in 
that town they brought a man riding with a board before 
him on which was a pair of nine-holes, one riding at the 
one fide ſaying, He holes far à groat; the defendants 
being many in number were ſeverely puniſhed for this 
me. Nor Lane. 4 | 
And for ſcandalous letters, the precedents are infi+ 
nite, One of the firſt ſent to the: perſon himſelf was 
Lhide, regiſter of the biſhop of St, Aſaph, againſt Peter 
Brevertgn, clerk, ſentenced M. 2. Fac, and yet the de- 
fendant would have undertaken to have proved the con- 
tents of the letter to have been true, he thereby charging 
him with bribery and extortion in his place. Then was 
fo William Halls Caſe againſt Ellis, a ſcoffing letter, 
and ſeverely puniſhed, A ſcurrilous letter from one mean 
mag to another, was M. 12. Fac. ſentenced at the ſuit of 
Barrows v, Luelling, and the fame only ſent tp the party 
himſelf, Nay, Norton v. Roper, 1. Jac. was ſentenced 
for writing a ſcoffing letter by one riyal to another. 
Bur if the letter be written to a man in authority, as in 
Trin, 32, Eliz. Hide v. Smalley fox writing a letter to the 


H 3 mayor 


ww 
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© "PARTI mayor of the borough of Wallingford, charging him with 


injüſtice, that was ſeverely puniſhed; and a letter written 
by Booth to fir Edward Coke, charging him with ſome cau- 
telous courſes in proſecuting a forgery, was ſentenced to 
the pillory : nay, diſgraceful words and ſpeeches againſt 
emirient perſons have been grievouſſy puniſhed in all ages. 
In 8. H. 8. one Scott, a juſtice of peace of Surrey, was pu- 


niſhed for ſpeaking certain words againſt the lord cardinal; 


and in the ſame year one Knivett, and 'one called Long 
Fames, for ufing uncivil words to the ſheriff of London 
in the wreſtling-place at Clerkenwell. And 12. H. 8. 
one Saye was ſentenced for raiſing a falſe report of the lord 
Dacrei, of South. And in 7. H. 8. Lucas, a privy-coun- 
ſellor; was ſentenced for fpeaking ſcandalous words againſt 
the lord cardinal. And in the days of queen Elizabeth, 
one ſenteneed to the pillory for ſaying the lord Dyer was a 
corrupt judge; and George Vernon'! Caſe, at the ſuit of 
my. forjtunt Crew, for ſpeaking againſt fir Henry Townſend. 
Au the publiſhers of libels are as ſeverely puniſhed 28 
the malers; therefore it is uſually ſaid, that it were 
a puniſhment to a libeller if no man would pabliſh it, 
Therefore, to hear it ſung or read, and to laugh at it, 
and to make merriment with % hath ever been held 
publication in law. n 
Turk are two groſs errors crept into the world con- 
cerning libels: 1. That it is no libel if the party put his 
hand unto it; and the other, that it is not a libel if it be 
true; both which have been long ſince expelled out of this 
court. © For the firſt; the reaſon why the law puniſheth li- 
bels is, for that they intend to raife the breach of the peace, 
which may as well be done, and more eaſily, when the hand 
is ſubſcribed than when it is not. And for the other, it hath 
ever-been agreed, that it is not the matter but the manner 


which- is puniſhable; for libelling againſt a common 


Arumpet is a as great an offence as againſt an honeſt woman, 
ä ren e of the r 
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for as the woman ſaid ſhe would never grieve to haye been 
told of her red noſe if the had not one indeed, neither is it 


a ground to examine the truth or falſehood of a libel, be- 


cauſe it 1s ſub judice whether it be a libel or not; for that 


takes away ſulljectum queſtionis, and determines it to be no 
libel by admitting the defendant to proye the truth, and 


the defendant in that caſe ought to plead a juſtification, 


and demur in law; but if he- pleads not guilty, the 


queſtion is gone whether it be a libe] or not, The 
of a letter to the neareſt friend of a perſon, 


writing 
thereby to draw him into diſpleaſure, and work him 
any diſinheriſon or prejudice; bath been held an of- 
fence deſerving the ſentence of thjs court, And fo it was 
held in Peacoct's Caſe and Reynolds s Caſe, and many others, 
But at this day the offence of writing provoking letters is 
much encreafed by his late m en. 8 * edicts and procla- 
mations poblihed to ſuppreſs all provocations of quarre 


although the words or writings tend in ſtrictneſs of law to 


be Jibellous, _I could ſpend much time in the diſcourſe 


of the libels of theſe days, but fir Edward Coke hath 
ſhortly and pithily ſet down the diverſities, who (I think) 
in his time was as well exerciſed in that caſe, as all the 


attornies that ever were before him. Yet cannot I omit 
the obſerved courſe, that in this court a libel made againſt 


a dead man {hall be puniſhed); as Lewis Pickering's Caſe, 
for his ſcornful libel againſt that reverend prelate archbiſhop 


Whitgift : but whether only i in this court, or by indictment 


at the common law alſo, I am doubtful; for as a treſpaſs to 


the party it cannot be, and as a ſcandal to him that is 


dead in his public ſervice, it hath been adjudged, that 
words of imputation againſt a great Judge after his death 
ſhould not be examined, leſt the public juſtice might re- 
ceive prejudice when he is gone, that ſh 


to be falſe and ſcandalous ; which was the judges opinions 
in Strewd's Cale.” And yet {urely the king may puniſh 


in 
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PART u. the detraQion of his public juſtice, But this i is left to 


the diſcretion, of good and temperate times. And 1 
deſire to obſerve one difference, which ſtandeth with the 
rules of law and reaſon, and which, under favour, I have 
ever conceived to be juſt, "That upon the ſpeaking of words, 
although they be againſt a great perſon, the defendant may 
juſtify them as true; as in all actions de ſcandalis mag- 
natum, which are as properly to be ſued in the Star Cham- 
ber as in any other court, and he ſhall be there received 
to make the truth appear. But if he put the ſcandal in 
writing, it is then paſt any juſtification, for then the 
manner is examinable and not the matter. In ſome caſes 
a libel ſhall not be examined; as where a libel is made 
againſt me, and I hold it more prejudice to me to have it 
publiſhed than if it were concealed; as it was held in 
Lamb's Caſe, of which I ſhall take occaſion to write a 
watt or two in another * | 


9 XII. OF CONSPIRACY. AND FALSE ACCUSATION. 


1 WILL conclude the particular offences which 1 ſhall 
ſpeak of with this great offence of conſpiracy, rarely heard 
of in former times, but in our age grown frequent and 
familiar. And herein ſome queſtions have ariſen; as in the 
Caſe betwixt Rochefter and Solm it was queſtioned, Whe- 
ther if the party is legitime modo acquietatus, he may ſue 
in this court for-conſpiracy? for fir Edward Cate would 
have maintained, that after his acquittal he was to prefer 
his indictment at the common law, where conſpirators 
were to have their villanies judged. But the lord Egerton 
did gravely confute that opinion, and open the juriſdiction 
of this court, manifeſting that notwithſtanding the party 
might have his indictment, yet that excludeth not the court 


ol juriſdiction; for in all caſes of force or fraud an in- 


dietment lieth at the common law; yet this court will 
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being read, the caſe appeared to be, that Rocheſter ſtruck 
Solm's father on the head, and broke his head. B. ing a ſickly 
old man, old Solm about a month after fell ſick and died, and 
on his death-bed complained of his hurt. Som bis ſon and 
others his friends indicted Roche/ter for the murder; who, 
upon his arraignment, being acquitted, preferred his bill 
for conſpiracy: and upon the whole matter the court 
thought not fit to proceed; for the ſon had juſt cauſe and 
ground to proſecute Rochefter upon the indictment, there 
being a blow, and a death ſhortly enſuing ; and the death 
of the father, who complained of the blow; and therefore it 
is no ground to ſay the jury acquitted him, and therefore 
your indictment was falſe ; for many times great offenders 
it eſcape upon indictments, and yet perhaps the proſecution 
is not without malice (for the truth may be accompanied 
. with malice) ; and then I know not but every acquitted 
delinquent may bring his writ of conſpiracy; which I the 
rather touch, becauſe I heard this error publicly broached 

by a learned man. 
. Bur when the party is indicted, and not legitimo modo 
acquietatus, then can no conſpiracy lie, as it was adjudged 
in Daniel Wright's Caſe. And therefore in the Caſe of Baker 


. 


5 


all 

ard 5 | 
nd Wy 264i Hall and alderman Lumley and Others, for proſe - 
the (euting an indictment againſt him upon the ſtatute of 3. H. 7. 
for taking away a woman againſt her will and marry- 


ing her, which indictment he avoided by error, and upon 
hearing it was adjudged that he could not proſecute a 
conſpiracy. Otherwiſe it is if the party be never in- 
dicted, and that either the malice of the adverſary cannot 
prevail to have the indictment found, as it was in Poulter's 
Caſe; or the plot be diſcovered before it come ſo far, 


cales conſpiracy will lie in this coutt; and yet no action or 


indicted, yea and acquitted alſo. 
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as it was in the Caſe of fir Anthony Abley s. In both theſe 


indictment will lie at the common law, unleſs the party de 
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© which there appears no indictment or acquittal once men- 


| and loſt their ears, and the one was branded with F. A. in 
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Tuvus then out of theſe judgments it appears, that this 
court hath juriſdiction in all cafes of conſpiracy where the 
common law hath any, and in divers caſes further than the 
common law, And to manifeſt that this is no uſurpation 
of this court in latter times, I find that in 7. H. 8. one 
Palin and Blackenhall are there fentenced, for that they 
did © maliciouſly and without cauſe reaſonable” (for theſe 
are the words of the ſentence) accuſe. one Cuthbert Laugh. 
tan for clipping of money; and in 18. H. 8. one Conſtance 


the wife of John Young was queſtioned for falſe accuſing 


of Thomas Young, his brother, ta haye made away and 
murdered her huſband, whom ſhe knew to be alive, as ap- 
peareth by her own confeſſion before the cardinal ; in both 


ae to be precedent to the ſame, 

I uus r alfo cbſerye, that by the common law no in- 
dictment of conſpiracy can lie but againſt two at the leaſt; 
but in this court, if one man falſcly accuſe another, he 
Hall be here puniſhed, as in conſpiracy. And ſo was Lee 

EY ſince ſentenced and branded for practiſing ſubtilly 

e divers men of great wor h to have been guilty of 

the Powder treaſon; and fo was Pye for malicious lecking 
40 indict mr. Meyrick of the Temple for felony ; in both 
which caſes both the defendants ſtood on the pillory, 


the face, 
Ir appears by Fitzherbert in Nat. Bre. in his Writ of 
Conſpiracy, that if a man he falſely indicted for felony, and 
the fame felony be pardoned by a general pardon, although 
to manifeſt his innocence he will plead to the indictment, 
and he be acquitted, and will take no advantage in plead- 
ing of the pardon, yet at the common law he can'have!no 
action of conſpiracy; and the reaſon there given is, for 
that his life was not in jeopardy. But there is no queſtion 
but this court will for the king punith this offence, 
and hat] Juriſdiction ſofficient, which is proved by the 
wwe Caſes 


on 


2 
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Caſes before alledged ; for before the indictment life could 
not poſſibly be in hazard, and yet the offenders were pu- 
niſhed. And this complaint of conſpiracy doth not only 
lie in the caſe where a man is proſecuted for felony, trea- 
ſon, or rape, but where he is indicted falſely and malici- 
ouſly for any treſpaſs, But eſpecially there be many ex- 
amples where many haye been maliciouſſ y indicted for 
common barratry, becauſe that tendeth to the utter ruin of 
a man's reputation, which is as carefully preſerved in this 
court as life itſelf. Pitzherbert puts a caſe where conſpi- 
racy lieth, for that a man was falſely preſented in the leet 
for ſuffering a felon to eſcape ; which, WSUS Ry 
is ee in this court. 


F XII. or CAUSES HERE EXAMINABLE, NOT OTHER= 
WISE PUNISHABLE-. 


LEAVING now the particulars, I come to expreſs the 
great and high juriſdiction of this court, which, by the 
arm of ſovereignty, puniſheth errors creeping into the 
Commonwealth, which otherwiſe might prove dangerous 
and infectious diſeaſes, or giveth life to the execution of 


Jaws, or-the performance of ſuch things as are neceſſary i in 


the Commonwealth, yea although no poſitive law or con- 
tinued cuſtom of common law giveth warrant to it. 
Such are all unihmeuts of breach of proclamations be- 
fore they haye the ſtrength of an a& of parliament, which 
this court hath ſtretched as far as ever any act of parliament 
did. As 41, Eliz. builders of houſes in London were 
ſentenced, and their houſes ordered to be pulled down, and 
the materials. to be diſtributed to the benefit of the pariſh 
where the buildin: Was; which diſpoſition of the goods 
ſoundeth' as a great extremity, and beyond the warrant of 
our laws; ; and yet turely very neceſſary, if any thing 
| would 
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PART n. SO a PN OPT borrible miſchief of encreaſu 


that they ſhall by a wilful and heady practice diſplace ay 
bim and puniſh them; as they did in 17. H. 8. to th 
quiet the reſt of a corporation, this court will puniſh him: 


fo they did Dunning, one of the pewterers, M. 3. Fac. 
ATTEMPTS to coin money, to commit burglary, a 


Ng - | whipped and gazed in Fleet-ſtreet in 44+ Eliz. is yet 


d woman, - and Oe a8 her luſbend hall enter the 


n ation died with the perſon at the cor 


* 
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that head which is ſwoln to a great hugeneſs already. 
_ Is a corporation ſhall be rent aſunder by faction, an} 


which ought to be their officers, this court will reſton 


company of dyers of London. If one troubleſome man di. 


poifon or murder, are in ordinary example; of which the 
attempt by Frizier againſt Baptiſia Baſiman, in 5. Eliz. & 
famous ; and that attempt of the two brothers who wen 


frelh in memory. 

Nav, if a man profiife to have himſelf indicted of felony 
where he may have clergy, to the end to be delivered out 
of execution, this is puniſhable; and in 34. H. 6. his 
1¹ -was- aye until the" king aud his council 
pleaſure were known, 

Ir a young man ſhall be drawn to the company of1 


room and take him with her, and by this plot ſhall wre 
from him money, land, or leaſes, this is puniſhable, 2 
mr. Lambert thinketh; or if men ſhall draw a young ma 
into a continued drunkenneſs, and in that drunkenneſs ſhal 
draw from him the eſtate of all his lands, this is puniihable, 
25 in the late Caſe of Lerchwith, If a man be outlawel 
and have his pardon, and yet will. cauſe his goods to be 
ſeized as for the king, and thruſt them into the hands of : 
perſon truſted by him, there to be protected againſt hi 
Juſt debts; this abuſe of the king's prerogative is punilie 
able. A woman practiſed to have her” huſband whipped, 
but the fame was not performed; and after ber huſband" 
death ſhe married again: bis father ſued her for this practice: 


EF>PpPESS FFI IF 


mon 
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mon law, yet ſhe was ſeverely puniſhed, as it was in Ray- PARTIL 
!'s and Beckley?” s Caſe. : 
Panrial "executing of any writs by ſheriffs hath been 
here often puniſhed, as was fir Fames Fita- James in 5. Elize 
To make an unjuſt and partial fale of goods taken in execu- 

tion, e Beck and Tyrrell, Hil, 
44. EK. 
im; A jUSTICE of peace denying to do his duty in grant- 
ing the peace, or any other thing, or in doing his duty 
wilfully, maliciouſly, or corruptly, hath been here ever ſe- 
verely puniſhed ; as may appear in all the ſentences betwixt 
ir Henry Winſtone and fir . Throckmorton, et I con- 
tra, and betwixt Alban Stepneth and JWarren. But e errors 
in judgment are not puniſhable. 

Tax embezzling of evidences by flight or covin is here 
puniſhable; ſo was it adjudged in Ratclif*s Caſe againſt 
Tuder, and taking away of a bond of 1000l. ſentenced 
betwixt Stephen and Spencer, 34. Eliz. The opening of 
paſſages and maintenance of bridges hath been here en- 
joined ; ſo was it inthe town of Xing fon upon Hull, 21. Eliæ. 
The breach of duty of any of the king's great council, or 
miniſters, is here, and ever hath been here, examinable. 
go likewiſe rude and uncivil behaviour, or ill words to a 
juſtice of peace or public magiſtrate, as calling him a fool, 
ke. An abuſe in homagers in court leet who refuſe to 
take preſentment according to their duties, was ſeverely 
puniſhed. in 4. E/z. in the cauſe betwixt the ear! of Arun- | 
iel and the lord Lumley, where one of the homagers who | 
brought in a blank paper, and ſaid that was their verdict, 
was adjudged to wear papers at every leet day for ſeven years: 
Ix a man employed in the king's ſervice for the defence 
of the realm ſhall be arreſted for a juſt debt, whereby. the 
king's ſervice ſhall be prejudiced, ' that hath been pu- 
niſhed ſeverely in him which only fought legal juſtice. 
And in 34. Eliz. one Barney was ſentenced for fo arreſts 


ing codbouſe, a man employed by her majeſty. 


For 


was the caſe cf , fir Robert Dudley in ſuing his man, 
which called him baſtard, in the eccleſiaſtical coun, 


A,_TREATISE OF. THE COURT OF STAR CHAMBER, 


For a man to cauſe. himſelf to be ſued, by which ſuit 
a prejudice ſhall grow to a third perſon; ſuch was Starkie' 
Caſe againſt .Doaman, 33. Eliz.; and that and none other 


thereby to obtain a ſentence of legitimation; whereby the 
crown ſhould have loſt a great reverſion, and ſome gren 
men after that time a great portion of their eſtates, which 


they had purchaſed after the land was hong to have re- 


verted to the crown. 

Is the time of king H. $. this court took — care to 
puniſh thoſe that kept public diceing-houſes and bowling. 
allies, and the lord mayor. and aldermen had charge to 
bring them in, and they were puniſhed; as alſo were Ger. 


| rard /and Parſons, who kept unlawful games about 41. Eliz, 


a raging miſchief in the Commonwealth, worthy of mr, 
attorney general's conſideration. 

Ap alſo the inveigling of young gentlemen, * en- 
tangling of them i in contracts of marriage to, their utter 
ruin, to which no ſtatute made . as the Caſe ol 
the lord Cavendiſh, Chambers, and others. I remember 
that in Dunning's Caſe fir Eqward Coke delivered for law, 


chat if merchants engroſs a commodity into their hands 


thereby to raiſe the price, that is an . offence | puniſh- 
able. And it is true, that in 40. Lib. Afize, pl. 38. one 


raiſed a report in the country, that the wars were ſo hot be. 


yond the ſeas that merchants could not paſs, by . reaſon 
whereof the price of wool was much abated; and he wa 
fined and ranſomed before the council of the King; yea and 
that was by ore tenus, upon his own confeſſion. 

A MAN, upon pretence of title, taketh cattle damag: 


 feaſant, and ſelleth them in a market overt, which for the 


| pretext of title is no felony but a foul treſpaſs, and. there- 
fore puniſhable in the Star Chamber; and that Caſe ws 
in queſtion betwixt Hall and Snelling, 6. Fac. 
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Ir men in authority puniſh any one by pretext of PART IL 


their office Which in truth ought not to be puniſh- 
ed, the officers ſhall be grievouſly fined. So were 
Skinner and Latcher for whipping of ars. Nevill in 
Bridewell. 


Ir ſubtle merchants ot tradeſmen will draw young gen- 


femen under age before a judge, or any other which hath 


power to take a fine or recognizance; knowing him to be 
under age, he ſhall be grievouſly fined. So was Hide 
of Cheapſide, Paſc. 41. Eli. for procuring one Strange- 
tvays, an infant under twenty-one years, to enter into re- 
cognizance for ſilks. Vea, the drawing of young gentle- 
men into ſecurity for commodities of tobacco and philli- 
tellas, and ſuch unneceſſary ſtuffs, which they are com- 
pelled forthwith to ſell away to brokers at half the value, 
is uſually fined; as in late times in the Cale of NMoadiuard 
apainſt Denity, 

Ir one ſhall take upon him to be an herald, and without 
good and lawful authority viſit the country, and fo draw 
money from the ſubject, he ſhall be ſeverely puniſhed: 

Ir one ſhall take upon him to be an eſchcator without 
lawful authority; he ſhall be puniſhed; as one Day was, 


aud nailed to the pillory, 4 & 5; Philip & Mary. And 


Breckard's Caſe is not much diſffering, who executed his 
ſheriff s place without oath. . | 

Brok the ſtatute of 5. Eu 72. C. 10. there was no law 

apainſt invocation of evil ſpirits, and yet in 4. Eliz. Cooke 


and Bilfon and others v were ſentenced there for practiſing of 


ſorcery. 


Ms. CRomeToON puts a caſe which he faith” is chere 


puniſhable, but I can find no example of it, which is 
this: Upon an elegit the creditor cauſeth the jury to find 


more land than in truth the debtor had, to the end he might 


have all the land of the debtor, which the debtor delivered 
as the mozety, and ſo obtained itt it ſtandeth with great rea- 


ſon that ſuch a practice ſhould be ſeverely puniſhed, and yet 


the debtor hath no help by courſe cf law for a mciety, be- 
cauſe 
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burn. cauſe the creditor i is in by matter . — againſt the 


jury there lieth no attaint, becauſe it is but an inqueſt, of ol. 
fice: and I conceive that this is the reaſon why it ſhould be 
here puniſhable, and the injured perſon redreſſed; for 2 
falſe verdi& in a couft baron ſhall be here puniſhed, as 
have faid before; and the reaſon of that is, becauſe no at- 
taint lieth, and ſo the party ſhould be without remedy. 
Bur it may be thought that Brent's Caſe in 5. Elis. 
was of a ſtrange nature; where a complaint being made to 


this court that Brent conſumed his eſtate in lewdneſs, and 


that his wife and children had not wherewithal to main- 
tain them, the court directed the maſter of the rolls and 
the under treaſurer. to ſetile him in a courſe certain, and 
the court ordered him to obey it; which order, though it 


ſoundeth merely civilly, ariſeth out of this crime; and in- 


tere reipublice 1 ne quis ſud re mal? utatur; and it may. be 
Brent had been a lunatic per lucida intervalla. 

" SOMETIMES a diſhoneſt breach hath been here puniſhed, 
as in Trin. 34. Eliz. in the Caſe betwixt Gooche and Mor- 
lich; where the defendant being bound as ſurety for the plain- 
tiff, and having goods delivered unto him to diſcharge the 
principal, ſuffered the bond to be forfeited, and then to be 


ſued, and thereupon put the counterbond i in ſuit, thereby 


to gain the forfeiture of that obligation, And in M. 35, 
Eliz. ghe like Caſe was ſentenced betwixt Smith and 
Weoleftall. Nay, in cafes where the common law denicth 


the party to ſuc, this court doth enable him; as in the caſe 
of Revivor, Riot, or Traverſe, which the court adjudgeth, 
contrary to the opinion of the judges of England. 

_ InyinITE more are the cauſes uſually puniſhed in this 


court, for which the law provideth no remedy in any fort or 


ordinary courſe, whereby the neceſſary uſe of this court 


to the ſtate appeareth z and the ſubjects may as ſafely re- 


poſe themſelves in the boſoms of thoſe honourable lords, 
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is. the heady curtent of burgeſſes and meaner men, who 
run too often in a ftream of paſſion after their own or 
ſome private man's affections, the equality of whoſe juſ- 
tice let them ſpeak of who have made trial of it, being ne- 
ſubject fit for me to diſcourſe of. ... | 


F. XIV. OF SUCH OFFENCES AND ACTIONS AS BY THE 
CONSTITUTIONS AND STATUTES OF THE REALM 
ARE HERE EXAMINABLE. 


Haix ſpoken of ſuch crimes as are examined in this 
court, although no conſtitution or law have been made for 
them, I ſhall in the next place a little diſcourſe of ſuch 
be offences and actions as by the conſtitutions and ſtatutes of 
e realm are here examinable. And therein I ſhall omit 
| to ſpeak of force and fraud, and thoſe which I have par- 
i ticularly mentioned already, and fingle out ſuch other of- 
fences as I find ſpecial conſtitutions and ſtatutes for. 
* AND the firſt is, landers of noble and honourable per- 
de ſonages, judges, and prelates, who by the ſtatute of Weſt- 
by minſter 1. C. 35. and of 2. R. 2. c. 5. are to be impri- 
| ſoned till they find their author; but by the ſtat. 2. R. 2. 


4 made at Canterbury, c. 11. they are to be puniſhed by the 
1 advice of the council. The ſtat. Weſtminſter 2. ap- 
25 pointeth, that one refuſing to replevy cattle, as one re- 
55 fuling the king's juſtice, puniatur per redemptionem; and 
bo dere the defendants at the ſuit of fir Robert Mounſon. 
- be ſtatute 27. E. 3. c. 18. giveth power to this court to 
ths inflict damages upon them who ſhall here make a falſe 
5 complaint, to the ranſom of the patty; but this is who 


hath no jaſtam cauſam litigandi. The ſtat. 5. R. 2. c. 2, 
forbiddeth any man to paſs beyond the ſeas without the 
king's licenſe, and the . eee ſame 
was puniſhed not long ſince for it. 141 
Vol. II. 1 I 
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Tux 16. R. 2. e. 2. limits the ſuit in præmunire in this 
„ eourt, as is before alledged. All wrongs and injuries to 
the diſturbance of merchant-ftrangers which come into 
this kingdom by the king's ſafe- conduct, were appointed 
there to be fined by the ſtat 27. E. 3. c. 1. B.; and fiat, 
13. R. 2. c. 2. appointeth, that if a queſtion ariſe between 
the conſtable of England and the marſhal of England who 
ſhould have cognizance of a cauſe, this court ought to 
determine it: a great prerogative, to determine the diffe. 
rence between thoſe high courts. And I know no reaſon 
but as properly the cognizance betwixt the chancery and the 
court of wards, or either of them, and the king's bench 


or court of requeſts, might be here determined; but this 


is an argument only d ſimili. Vet let me obſerve, that tnis 
act of parliament giveth this court civil juriſdiQtion i in the 
great and high point of judicature. I find in Fitzherbert, 
Nat, Breu. in the Writ of Protection, that king Edward i. 
having protected his clergymen and their goods againſt his 
on miniſters, did appoint, that if they were diſturbec 
the miniſters which diſturbed them ſhould be brought to 

anſwer it before the king's council; for which purpoſe 
there is a ſpecial writ in the Regiſter. And I well remem- 
| 9 7—·—— 
for making over- bold with the timber of the lord biſhop of 

5 at Fulham. 

5 Tus fat. 24. H. 8. & 13 forbade wearing of fill i 
apparel, and directed every man's apparel in his degree, 
In Hil. 2. Elix. many gentlemen were ſentenced in this 
court for breach of that la; and amongſt others, Lancelu 
Vaughan, William Puther, Francis Mucdſn, Thom 
Green, et al. The ſtat. 33. H. 8. c. 1. appointeth, that 
if any man ſhall by any counterfeited and falſe letters, meſ- 
ſages, or tokens, get any money or goods from any man, 
he ſhall be brought into this court and puniſhed; and fo 
were Ferris and Baldwin ad ſeftam reging Elizabethe, 
and molt ſeverely PUN The ſtat. 7. E. 6. c. 6. 
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forbids the ſelling of wines by retail but only by fuch as PART 11, 
are licenſed ; and one that had a licenſes by colour thereof 
countenanced another to ſell wine by retail: in M. 4. Eliz. 
he was ſeverely puniſhed for eluding that act of parliament. 
The taking away a maid within years by the ſtat. 13. E. 4. 
c. 13. was to be puniſhed by a year's, impriſonment and 
fine at the king's pleaſure, which was to be ſet in the 
to king's court; but the ſtat. 4. & 5. Philip & Mary, c. 8. 
e- WT increaſed the puniſhment to five years impriſonment, al- 
on Wl though the fault were leſs, being by perſuaſion. And fo 
he vas the ſentence in Dawes's Caſe, and in Brookes's, and 
ch many others. By the ſtat. of 5. Elix. all men were for- 
his bidden to uſe any other divine ſervice than what was there- 
ais by appointed; and in the 3. Elix. the lord Hoftings and fir 
the Wl Thomas Wharton were here brought to the bar for hearing 
rt, Wl maſs, yet all puniſhment remitted, and they received to the 
1. i queen's mercy. The ſtat. 5. E/iz. c. 21. for hunting deer 
his il in incloſed grounds, and the ſtat. 3. Fac. for deſtroying of 
ech game, are uſually put in execution in this court, and the 
to offender puniſhed with grievous ſeverity, whether diſguiſed 
xole Bil or not. Vet it hath been much queſtioned, whether by 
m. reaſon of the ſtat. 1. H. 7. c. 7. which maketh it felony 
ced WY after their denial upon examination, they ſhould be again 
p of Wi examined in this court; and held that they may. 
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* xv. or THE SUPERLATIVE POWER OF THIS COURT. 


Havike now ſhewed what juriſdiftion ſeemeth to come 

to this court” de increments by theſe acts of parliament, 

though in truth the court in moſt of theſe cafes had the 

me power before; I ſhall now add, ſhortly, a few words | 
0 manifeſt the ſuperlative power of this court, not only 
to * cauſes. from other courts and puniſh thick here, ; 

was ar Rt but 


—— — — _ —_— — — 
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RICE wha other cou 
have puniſhed them. 

| Fon the firlt I find a/notable precedent in Trin. 1. üs 
The court underſtanding of a great riot committed by 
Lifter and his company againſt one Delaber, in Hereford. 
ſhire, within the marches, and the matter being there ex. 
amined before that council, certiorari was awarded to the 
council there to certify the examinations of the witneſſes 


| to this court, not leaving the cauſe to be by them pu- 


niſhed, but puniſhed it themſelves. And although ſome- 
times, if the firſt complaint be there exhibited, this coun 
(if the cauſe be petty) is contented to remit the ſame, 
yet in great offences, although the inferior councils have 
certified their priority, the old lord chancellor hath refuſe 
to remit it; as he did in Robinſon's Caſe againſt Aetcal, 
knight. And it is true, that in the time of carding 
Woalſes, who entertained all ſuits, and of all kinds, when 
che court was overlayed he ſent, at a clap, all cauſes ariſing 
within the marches tv thoſe courts; all within the duke of 
 Richmond's limits he remitted to his council; and to the lady 
princeſs, to her ; ſome, to the duchy ; ſome, to his commiſ 
ſioners of eyer and terminer; and thoſe. within the county 


palatine of Cheſter, to the marches of Wales. But that 


was not becauſe this court had no juriſdiction, no more 
than if ſhe ſhould remit forgery to be tried by an iſſue x 
the common law, which it often doth, and after reſume 


che ſentence to this court. 


_ In 4. & 5. Philip & Mary, hg 8 

' Midetmore, who lived within the precinct of the marches, 
there were ſuits for riots and for perjury. The riots wer: 
remitted to the marches, but the perjury ordered 


be here examined; and yet, at that time, by that com- 


miſſion, they had power to puniſh perjury. A few d 
. theſe favours done to theſe — os by the ſten 
guider of this court maketh them play at check with ti 


A Rats Jolene and if they ſhall receive a litt 


more 
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3 WH more countenance, they will quickly give a mate. It is 


needful therefore that there be much care taken of the in- 
A creaſe of the precedents, unleſs they continue full of cau- 
don of the power of this court, and that the court be 
d- pleaſed to remit it. For ſo the lord Egerton would often 
x- WI do; but he never put any from hearing becauſe they w were 
he within the juriſdiction of the marches. 
es Bur forthe puniſhing of offences which other courts 
u- may puniſh, the precedents are infinite of all kinds. For 
e- miſdemeanors committed in any court, the judges of that 
un court may puniſh it: ſo may the court of Star Chamber 
ne, Wl allo; as in the unlawful alteration of pleading in the com- 
ave mon pleas in Huſſey and Bradley's Caſe; razing of finable 
iſed writs to ſave the fine, in Tiſdal”s Caſe, and long before 
-alf, in Starling's Caſe; all extortions in all courts; bribery, 
; and corruption of officers : and not only 8 in 
caſes, but the very caſes themſelves; as an idiot may be 
enquired of by the country, and examined by the council of 
the court of wards ; and ſo may the king's council examine 
him, and determine it. For if this court allow him to have 
diſcretion, it avoideth all other inquiſftions and examina- 
tions, as it is in Fitzherbert's Nat. Brev. 24. in the writ 
de idiots examinandd. And ſo in 8, H. 8.'s time, the 
cardinal chancellor commanded one Trednock newly to ap- 
pell one Dowmond, ſuppoſed to be an ideot, and then ex- 
amining him adjudged him to be no ideot. In like manner 
in raviſhing the king's ward, the court of wards (and be- 


it, Vea, fir Robert Conſtable in 16. H. 8. for taking away 
one Agnes Briſacres, the king's ward, without licenſe, 
and affiancing her to his ſon, ſubmitted himſelf on his 
knees upon the quadrangle. of the table in this court. $a 
allo for taking away the king's widow, fir Randal Brere- 


Richard Brereton, at this bar made his ſubmiſſion, and 
el for merey. In a word, thefe is no offence pu- 
13 niſhable 


fore the erection thereof, the chancery) had power to puniſh 


ton in 8. H. 8. having countenanced the fame for one 


16 


rar u. niſhable by any law, but if the court find it to grow in the 
Commonwealth, this eourt may _— ne; it, . 
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only where life is queſtioned. 0 
I come to the laſt, which is ANDY that although 
courts do puniſh offences or miſdemeanors, it is no ſuper- 


ſedeas for this court; but this court 19 8 2 it not- 


withſtanding, if they ſee cauſe. 


IN Aich. 4. Eli. in the Caſe betwixt Derry v. Bagnall, 


although the matter were heard in the king's bench, and 
the defendant there fined and committed, yet was the cauſe 
here ordered to be proſecuted againſt the ſame defendant. 
And in the caſe beforementioned of ir Jobn Conway againſt 
Ledowick Grevill, the defendant was firſt fined before the 
juſtices of peace in Middleſex, and yet afterwards ſentenced 
in this court, it being but for a mere aſſault. And ſo alſo 
fines ſet by any juſtices of peace for any riot or force, are 
no obſtacle to the high power of this court, but in their diſ- 
cretion they may either mene 
niſhment unto it. 

ABOUT 4. Fac. one Sherwood LANES a bill in this 


court againſt Frances Blaſhfield:and others; and it was for 
_ poiſoning his horſe, coming into the town to be a ſuitor 


to her daughter. The plaintiff firſt complained at the 


council of the marches, and the cauſe was there heard, and 


ſentenced, and the party recompenſed for his loſs; yet af- 
terwards the plaintiff exhibited-a bill in this cauxt;/ and the 
cauſe, notwithſtanding his pleading, was here heard, and the 
defendant again ſecondly fined and puniſhed. In Dunckicy's 
Caſe, often mentioned, which was for razing of a writ of 
capias utlagatum wherein was «John Heoſkins, and making 
it James, whereby the goods of James Hoſkins were taken 
to a good value, and he carried to gaol; in this caſe the 
matter was examined in the court of common pleas, 
whence the writ iſſued, and to which court the abuſe 
was offered; and, upon examination, the judges com- 
mitted the actor of it, and fined him: and yet a bill be- 
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ing exhibited in this court, he was moſt heavily ſentenced 
in 19. Jac. 


Axp to all this diſcourſe I muſt add one word, which 


is above all: A ſuit here cannot die; for if the party die, 
the king's attorney may proceed for the king; ſo. may he 
if the party agree; nay, although the cauſe be diſmiſſed at 
the ſuit of the party, as in Sherfield's Caſe, Trin. 5. Philip 
& Mary, and many more of later times. But therein there 
mult be this caution, That it be proſecuted before a gene- 
ral pardon; for otherwiſe it ſtandeth abſolutely diſmiſſed, 
as it was adjudged in the Caſe of Cooke againit nn 
13. Jac. 


r * 


— 


C XVI. OF THE PRIVILEGES OF THIS COURT, 


HavixG now gone through my fills heads of the 
cauſes handled in this court, I ſhall now briefly enter into 
one ſhort conſideration of the privileges of this court, 
which if the principal judge ſhould not carefully and ſe- 
verely maintain, it would detract much from the dignity 
therebf. 

THE privilege of the court principally conſiſteth of 
theſe points: That if any man exhibit. a ſuit in this court, 
and coming to follow his cauſe or attend {iis attorney be 
arreſted, the court will ſend a writ of habeas corpus, direct- 
ed to the keeper of the priſon in whoſe cuſtody be re- 
maineth, to bring his body to this court; and upon the 
bringing in of the body he ſhall be deliverec, and the ac- 
tion againſt him diſcharged, | 

So likewiſe if any man be ſued in this court, ſo that his 
perſonal attendance; be required, if he ſhall be arreſted he 
ſhall have the like writ of privilege, ſtretehing in the ſub- 
ſtance no further than any other court at Weſtminſter 
that is, that if he be arreſted eundo, morando, aut redeunds: 
but in the circumſtance, it ſtretchet much further; for in 
thus court the action is abſolutely diſcharged, whereas in 
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| the other courts the ſuit is only removed. But that can- 


not be (as it is ſuppoſed) in this court, for that there can- 
not be a legal trial of any perſonal contract or treſpaſs, 
the cauſe not being from thence ſent to trial, as out of 
the chancery, which 1 may be * with as much 
b . 

Alx: In this court, if any party in court ſhall 
atreſt any who hath a ſuit, he that cauſeth that arreſt 


ſhall be committed to the Fleet for his contemptuous 


breach of the privilege of this court in arreſting him, who 


in his knowledge is tied to give his attendance upon the 


— 
- 3 


court; yea, although the party arreſted be a perſon diſ- 


- abled to commence a ſuit; of which there was a nota- 


ble precedent in the time of the lord chancellor Egerton, 
---One Ellis put in a bill againſt fir M illiam Hall, and 
ſerved him with proceſs to appear in the Star Chamber, 
After the proceſs ſerved, fir Wilkam Hall arreſted Elli; 
at his ſuit at the common law. Sir William Hall ap- 
_ peared in this court to Ellis's bill, and pleaded in bar an 
outlawry ; that Ellis before and after the time of the pro- 


- ceſs ſerved, and appearance made, was outlawed, and fo 
diſabled to ſue. © After this plea put in, Ellis required his 
| privilege upon the arreſt, and moved to have fir Millian 


Hall committed for breach of the privilege of the court; 
whereupon it was alledged to the lord chancellor, that he 


was a diſabled perſon, and could neither ſue nor have privi- 
lege, for that at the time of the arreſt no diſability was 
| pleaded of record, and without the pleading he was not diſ- 


abled in this court ; and yet by reaſon of the newneſs of this 
- caſe, his lordſhip ſpared fir William HalPs commitment, 
and only ordered him to pay the warden of the Fleet's fee. 
Bur fome queſtion hath been, Whether a ſtranger, not 
party to the ſuit, ſhall have privilege? And firſt, for 
witneſſes, it is clear that they ſhall; and in 39. Elz. 


one Vaugban, who was relator to the then queen's at- 


torney in this court againſt one Shervile, Tefferies, and 
others; Sbervile arreſted * in London, who crav- 
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noon at the lord keeper's houſe. 


charged of perſonal appearance, and the proceſs to remain 
afterwards ſerved upon him are but warning to give him 
notice, and do not require his perſonal attendance ; if upon 
ſuch attendance he be arreſted, he ſhall have privilege? 


e thought reaſonable; affirming, that he being then to exa- 
- WH mine his witneſſes, no man could fo well give inſtruction 
[= to counſel to draw his articles as himſelf. But one great 


A ſtrictneſs 1s required in the allowing of the privilege of this 
d court: That whereas in other courts the writs of privilege 
r. go ſorth upon bare ſuggeſtions, they never are awarded 
here but upon oath that the party arreſted was going to, 


P- attending, or returning from, the court; in which caſes, if 
75 the party deſire only to diſcharge himſelf, the /ord keeper 
mY Egerton gave a general power to the clerk of the court to 
fo award the writ of privilege of courſe; but if the puniſhed 
15 be preſſed for the contempt, then muſt the prince, judge, 
ie or court, be moved. But now of late the judges of the 


he king's bench have refuſed to give allowance to the writ 
which hath been antiently allowed to the plaintiff which 
here followeth his cauſe, for that the words are pendente 
10 placito in eddem curia; making the interpretation thereof 
to be, that then na man ſhould be ſued in any other court, 


- whilſt he had any ſuit here depending; whereas the mean- 
A ing of the writ is, that his privilege is to be allowed unto 


7 lege? Eundo, morando, redeundo; and that not upon every 
1. ſuggeſtion, as it is in the court of common pleas or king's 
bench, but it muſt appear to be true upon oath, or elſe the. 


* writ is not awarded: yet upon that ſudden exception, 
18. without argument or judgment, the clerk of the proceſs 


bath 


ing his privilege had the fame granted unto him, and PART 1. 
made returnable mediate, and was diſcharged in the after- 


ANOTHER queſtion hath been ſtirred, Whether after a 
defendant is admitted to his attorney, whereby he is diſ- * 


which the ſame lord in the caſe of one Ezechiel Crofs ' 
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him at any time hanging the ſuit. And what is that privi- 


19 
g 
iy 
[4 
7 
4 
4 


* 


A Wr OF THE COURT or STAR CHAMBRR, 


PART u. "hath 8 his antient form of his writ, which may 


prejudicial i in future times, 

I HAVE already heretofore touched the privileges of the 
officers of the court, who being the lord chancellor's 
clerks may furely be as properly privileged by him as his 
menial ſervants; and if his lordſhip ſhall once direct one 
man to appear before him in the chancery, and there let 
the curreat of his juſtice run, it would ſurely free al 


future clamours of all ſorts. 


ANOTHER privilege this court hath, that if any of. 
fenders be here punith<d for animating, abetting, or pro- 


_ curing the offence, by the courſe of this court the pro- 


euror [hall not only bring in him whom he did procure 
to anſwer, but he ſhall alſo, if it pleaſe the court, pay 
his fine for him; and ſo was it in /ir Rowland Stanley's 
Caſe, in fir Richard HMarſelPs, and in all the great Caſes 
of antient times. 

A THIRD privilege this court hath, although the of- 
fences be here crimi::al, yet the huſband, although he be a 
ſtranger to the offence in this court, he ſhall pay his wife's 
conde:nnation; and ſo was fir Henry Townſend compelled 
to do for his lady, in fr Richard Egerton's Caſe, after long 
debate and view of divers precedents in the point, and 
amongſt others Seymour's Caſe, 2. Eliz. J.; and that was 
ane of the greateſt queſtions which was then determined 


upon ſuch great deliberation of the judges. 


— — 
- F xvii. OF CONTEMPTS, 


Ir I ſhould not ſhew in what cubes and ſorts this court 
doth puniſh aFronts and contempts, I ſhould omit the 


chiefeſt means of upholding the juriſdiction of this court. 


The original proceſs being but a motion, and no attach- 
ment in many caſes, if it ſhould not be countenanced, and 
#1 the 
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the ſcorn thereof ſeverely puniſhed, it would in ſhort time 
be brought to utter contempt and neglect ; and therefore, 
if a miniſter ſhall be reviled in the ſerving of the proceſs 
in this court, or the writ ſcorned or rejected, upon amda- 
yit made thereof, the party offending ſhall be committed; 
or if the defendant ſhall offer to ſmite or ſtrike him. So I 
find in 2. H. 8. one Cheeſman was committed for draw- 
ing his ſword upon him which ſerved proceſs upon him in 
the church of Eſterford, in Eſſex. But if a ſtranger 
ſtanding by commit the contempt, he is firſt called by pro- 
ceſs before he is committed: fo was one Benwell in 1. H.8. 
for keeping one Clerk (who ſerved a proceſs upon one 
Trentham) and making him drunk whether he would or 
not. Neither ſhall the defendant be allowed in this court the 


means to acquit himſelf by his execution, as in the chan-- 


cery, except in ſome caſe the worth and reputation of the 
party charged, or the vileneſs of the accuſer, bring the court 
to ſuſpect the truth of the oath. And if the outrage com- 
mitted be heinous, the court will cauſe an information to 
be put in for the ſame ; as in the Caſe of Hill againſt Vor- 


tn, the defendant compelled him that ſerved him with the 


proceſs to eat it. And it is not or.ly in ſerving of the ſub- 
pena, but of all other the proceſs of the court. As not 
long fince an extent went out of this court on the behalf of 
one Popham againſt Harvey ; and the jury being laboured, 
could find no goods of Harvey's but an old barrel and a 
turkey-cock. And for this ſcorn the court ordered his 
majeſty's attorney-general to put in an information againſt 
the jury. And in like manner it is, if a witneſs attendi 

or being examined in this court, ſhall be threatened or 
ill uſed, or any commiſſioners evilly entreated, the court 
will puniſh this as contempt againſt the court. As 
in the 4. Eliz. the lord viſcount Binden calling one 


Harding, who was examined againſt him, “ knave,” he. 


was fined in 1001, for that abuſe. And as parties, com- 


miſſioners, 
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 miffioners, and witneſſes, muſt behave themſelves civilly, 


and with due reverence in executing all things by autho- 


rity of this court, ſo muſt likewiſe the pleading be diſ- 


creet and the queſtions aſked. For if they ſhall endeavour 
to rip up the lives one of another impertinently to the caſe 
in queſtion, they ſhall be puniſhed, as I have formerly 
declared in the Firſt Part. 

Bur if after ſentence any man ſhall derogate from the 
Fame, this court hath ſeverely vindicated the ſame. In 
3. Eliz. fr Rowland Stanley having been ſeverely ſen- 
tenced in this court, went down afterwards into Cheſhire, 
and there reported, that he was not ſentenced or com- 
mitted by any that had authority to commit him ; and for 
theſe words the then attorney was ordered to prefer a new 
information againſt him. And as in an abuſe of words, 
ſo in an action, if any man ſhall diſobey the ſame, he 
ſhall be committed, cloſe impriſoned, and fined for con- 
tempt; nay, fed with bread and water, as Markham was 
until he did ſubmit himſelf. But if it be alledged that 
there is no ability to perform it, if the plaintiff can make 
proof of any fraud in conveying away the goods to defeat 
the plaintiff of the benefit of the decree, the court will 
give an aſſiſtance by commiſſion, teſtimony, or new bill, to 


manifeſt or diſcover it. So in the Caſe of one Crouch in 


4- Eliz. the attorney-general was appointed to examine 
him concerning the ſale of his goods, whereby the ſen- 
tence of this court was defrauded, and yet the plaintiff 


had a commiſſion to make proof thereof; and that appear- 


ing, he was puniſhed : which courſe was begun againſt yr 
Themas Brereton ; but the caſe then received a compoſi- 


tion. It is not poſſible to recapitulate what words or what 


actions make a contempt, but thoſe are left merely to the 
diſcretion of the grave and judicious moderator of this 
great and honourable preſence, 
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; 5. 1. OF THE CONVENIENCY OF THE OBSERVATION 
In x 

* FING in the laſt place to treat of the courſe of this 
re, high court, it is fit, before I make particular relation 
Ne of the form of all the proceedings, I ſhould in general 
for ſhew, that it is convenient, both for judge and ſuitor, that 
2W 2 certain courſe and form of proceeding ſhould be followed 


ds, in all caſes, and not every thing ordered ad libitum judicis 
he in every caſe. And the reaſon thereof is, firſt, for the 
n- judge, to whom it would be very troubleſome to give a ſe- 
10 yeral direction to every cauſe, how it ought to proceed to 
hat hearing; which ſurely at the firſt the judge did, until the 
ke continual uſage, by the direction of wiſe men, in proceſs 
oat of time bred a rule, which was found to ſtand conveniently 
vill with juſtice for the court and the ſubject. The ſecond 
to benefit of the obſervation of courſe, is the benefit of the 
ſuitor and his counſel, who by reaſon of the ſtability of 
form is able to give advice in what paths the ſuitor may 
ſafely tread without danger to his cauſe, or peril to his per- 
ſon, The third reaſon is, for that this courſe of court by 
long cuſtom hath obtained the force of a law; and al- 
though the book .5. E. 4. fol. 122. be, that precedents do 
not rule law but law rules precedents, yet. Plowden in the 


hat Caſe of the Mines agreeth, that the courſe of the court is 
the the law of the court, yea, the law of the whole kingdom for 


his Second Reports in Lane's Caſe affirms, that the common 


as of an univerſal law. And if of all other courts, then of 
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matters examinable in that court. And ir Edward Cale in 


law takes notice of the courſe of every court of the king 
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many noble, learned, and grave judges in all laws, and 
not any thing repugnant to the common law of the king. 
FRE] 5 
AnD this great benefit redoundeth to the judge in fol- 
lowing courſe, that whatſoever miſchief ſhall fall out in a 
particular cauſe, his following of univerſal form is an ex- 

ſe againſt the moſt violent detractors. Yet let this be 
underſtood, that if it ſhall appear that the general courſe 
of the court will be miſchievous in ſome one caſe, either 
for the king or the ſubject, the court hath power to alter 
the uſual form in that particular caſe; for otherwiſe, by 
the ſubtlety of men's inventions, common courſe would 
overthrow good order : but this muſt be done upon weigh- 
ty — and in open court. 


— — — 
b 


& 17. OF THE PROCEEDING BY ORE TENUS. 


Arp ſince JI am to ſet down what the form is for the 
proſecuting of a ſuit in this court, I muſt begin with the 
inception of every ſuit ; which is, either by ſome particular 
perſon's complaint, or by the curious eye of the ſtate and 
king's council prying into the inconveniencies and mil- 
- Chiefs which abound in the Commonwealth. And theſe 
have, for the moſt part, ſeveral kinds -of proceedings. 
Particular perſons' complaints are, either parties gtieved, 
or informers : informers are, again, either in their own 
name, or relators to the king's attorney-general ; but that, 
in ſome cafes, the king's attorney-general hath ſome pri- 
vilege, and thoſe have an ordinary courſe of proceeding ; 
who are all the ſorts of plaintiffs in this court, except the 
| king's almoner only. But the ſuits which ariſe upon the 
animadverſion of the ſtate of ſome growing miſchief, 
which is like to prove dangerous if it be not nipped in 

2 the 
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of proceeding, more ſhort and more expeditious, which 
is called ore tenus; which courſe of proceeding, howſoever 
much blamed, as ſeeming to oppoſe the Great Charter, and 
other acts of parliament, whereof I have ſpoken in the Firſt 
Part of this Treatiſe, by reaſon there is no judicial pro- 
ceeding nor . complaint exhibited whereunto the party 
charged to be an offender hath ſpace given him to anſwer, 
or liberty to adviſe with” counſel, in reſpect of frequency 
would be wiſhed to be forborn; yet in caſe of neceſlity the 
lawful uſe of this courſe of proceeding would appear as fair 
to the eye of juſtice as any other whatſoever, 
if For when ſome dangerous perſons attempt ſome unuſual, 
b. and perhaps deſperate inventions, which, in ſhort time, 
may be very like to endanger the very fabric of the go- 
verument, theſe perſons are apprehended by a purſuivant 
or meſſenger, and privately examined, without oath, or 
any compulſory means, concerning the fact. If he ſhall 
deny the accuſation, then cannot tie court proceed againſt 
him ore tenus; but if he confeſs the offence freely and vo- 
he luntarily, without conſtraint, then may he be brought 
the to the bar; at which time his confeſſion is ſhewed him; 


lar and if he acknowledge it, then who can doubt but that 


nd che court may juſtly proceed ex ore ſuo, and give a judg- 
if. nent againſt him: ſed cum confitente reo citiùs oft agendiim ; 


of but if be then deny it, although it be ſubſcribed with his 
gs. hand, and in the preſence of the king's council, which are 
ed, preſent to teſtify the ſame, yet is the rule ſo ſtrictly held, 
wi chat they muſt proceed upon confeſſion ; and Pye fo de- 
bat, wing his confeſſion was remitted from the bar, and the 
pri- Curt afterwards procected againſt him, in a formal man- 
"1 ner by witneſſes. 

hid AND it may be obſerved, that I 45 that the 3 
as by ore tenus muſt be done only upon confeſſion ; for there- 
liel, in ſometimes there is a dangerous exceſs. For whereas 
in Ne enema confeſſeth the offence fo modo, the ſame is 


ſtrained 


1 | 
thi bud, that for the moſt part hath an extraordinary kind PART ul. 
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Nr m. ſtrained againſt him to his great diſadvantage. Some. 
times many circumſtances are preſſed and urged to aggra- 
vate the matters which are not confeſſed by the delin- 
quent; which ſurely ought not to be urged, but what he 
did freely confeſs in the ſame manner. And happy were it 
if theſe might be reſtrained within their limits, for that 
this courſe of proceeding is an exuberancy of prerogative, 
and therefore great reaſoh to keep it within the circumfe- 
| rence of its own orb. And ſurely if this juſt courſe were 
"= Aduly obſerved, I think none that would be content that 
be dffences ſhould be puniſhed, will find fault with this kind 

of proſecution. For, firſt, no proof can be urged but 

< . what cometh-out of his-own mouth; and to extenuate that 
offence, and mitigate that cenſure, he is and ought to be 

heard ſpeak for himſelf ; but himſelf muſt only fpeak for 

bimſelf, his counſel may not. Thus equal juſtice being 
bh: - conſtant in this court, that as no man accuſeth him but 
; | himſelf, ſo may no man excuſe but. himſelf, his tongue 


being like Peleus' haſta, ut ſola necet poterit fic ſul 
. mederi. 


+1 


% 


"2 F. . wHo MAY EXHIBIT SUITS IN THIS COURT, 


— — — 


7 — 
18 % 


| IT cou now to the ordinary proſecution of cauls 
3 upon the complaint of particular perſons; wherein there 
| ariſeth, firſt, to be conſidered, what perſons may exhibit 
a ſuit and make complaint in this court, and what not, 
And for that, it is firſt undoubted that an alien may ex- 
hibit a ſuit in this court; for it ſeemeth to be the pro- 
per court for merchant ſtrangers which are robbed of their 
goods to complain. And ſo R. 3. fat to hear the cauſe of 
the Spaniſh merchant upon the ftat. 27. H. 3. c. 13 
And of latter times e a Frenchman, proſecutel 
a ſuit 
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ſhewed by his connivance, who ſuffered the pirates who 
robbed Guerrin to eſcape; which bill came to hearing: 
but the ſtranger being ill adviſed in the framing thereof, it 
took no effect. And in that ſuit the worthy chancellor 
took this indifferent order to compel the Frenchman to 
ſecure the payment of the defendant's coſts, which he did 


followed ; for otherwiſe when they have vexed the ſubject, 


nd Wi fendant” remain remedileſs for his great expences. So 
ut WI, likewiſe, if an infant within age ſhall complain by his 
hat guardian, or proc helm amy, the guardian ſhall be anſwer- 
be able for the coſts ; but if the ſuit ſhall continue till the in- 
for WI fant come to full age, and then the infant proſecute it, he 


ing WF doth then become liable for the whole from the beginning 


but of the ſuit, 


gue A MAN entered into religion might heretofore have pro- 

ſele ſecuted a cauſe in this court; and the reaſon is, for that 
the ſuit is for the king; in which caſe, at the common 
law, a religious perſon might ſue to enable himſelf to pay 
the king; for divers ſuits were of that nature in 1 the times | 


of H. 7. and H. 8. 
T. 


1 in this court; for ſo many of the moſt indigent people have 


a ſuit againſt fr Richard | Hawkins, for unlawful favour 


by depoſiting 100l. in court; a neceſſary courſe to be 


they may leave the kingdom at their pleaſure, and the de- 


done in times paſty and ſevere puniſhments have been in- 


* 
* 
wan 
0 129 
' 
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To be ſhort: no ſort or condition of bebe from the 
king to the beggar, but in their particular capacities may ſue 


*. flicted upon moſt eminent men for wrong done to thoſe that 
were moſt miſerably poor ; as againſt juſtices of the peace 

11 for whipping of thoſe which were not to be whipped by the | 

* law. 5 . a l 

" ol Bor eſpecially cautions are to be uſed in poor men's 

* ſuits; The firſt is, that care be'taken that no man be 

we admitted to ſue in form4 pauperis unleſs he bring a teſti« 


cutel 
a ſuit 


wiſe the court will be filled with clamours and vexatious 
Vol. Il. : | ſuits 


mony of credit that he hath juſt cauſe to complain; other= | 


rar my 
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ſuits of poor people living in remote parts. The ſecond 


is, if two men join in a ſuit, the one able and the other 


poor, the able man may not ſue under colour of the poor 
man's poverty, and fave his purſe. The third and laſt is, 
that if thoſe of the poorer fort, although not in forma pay. 
peris, have ſuits, which, on preſumption, are clamorous 
by reaſon their perſons are infamous, or that the matter 
hath received many trials againſt them, then they may be 
bound with ſurety. to pay coſts, if they prove not the bill: 

but otherwiſe, great care is to be taken that every man be 


not bound with ſureties to pay coſts. For ſo, if a great 


man in the country oppreſs a poor man, no man dareth 
be bound for the poor man for fear of the diſpleaſure of 
the rich, and fo the poor ſhall be without remedy, of 
whom the court in. former times hath taken the greateſt 
care. And thus much of ſeveral diſtinct perſons who may 
ſue in this court. 

Bur it hath been heretofore much queſtioned, Whe- 
ther ſeveral men might join together in one ſuit for ſeveral 


matters? And ſome judges have certified, that they could 


not in this court more than at the common law; and the 
reaſon they yielded was, for that one man might by that 


means maintain another man's ſuit. But aſſuredly it is no 


good reaſon, for that every ſuit in this court is the king's 


| ſuit, and it is lawful for any man to maintain the king's 
uit; and it is fit that a grieved perſon join another with 


him in his complaint, for fear of death, outlawry, or other 


- diſability, and they jointly proſecute the cauſe ; which they 


may both do, as well as any ſtranger may inform. And that 
every man may inform for the king in this court, there is no 
queſtion, except in ſome cauſes, where diſcretion ſtayeth the 


Proſecution, left the grieved party receive injury inſtead of 
comfort. As in the caſe of an infamous libel made againft 


a man, a ſtranger may not inform without the conſent of 


the grieved party, for fo they may bring his reputation in 


queſtion; whereas perhaps he is canteated that his diſ- 


grace 
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pace ſhould ſleep, ſome men being willing to wear their PART It, 
horns in their pockets, rather than upon their heads. 
Again, if a great judge of this kingdom ſhould be ſcan- 
dalized for corruption, every man may not complain of the 
ſcandal ; for perhaps it were ſometimes better for the pub- 
s e juſtice of the kingdom that the ſame ſleep, than if it 
T Were queſtioned : but in theſe caſes the party grieved muſt 
X Wh give his approbation, unleſs the king's attorney proſecute 
I: Whit But if any offence be committed, and a ſtranger 
de will put in an information for the ſame, and calleth the 
at WW defendant to anſwer, and afterwards the party grieved 
ſhall exhibit his bill, the information ſhall not bar his ſuit, 
but ſhall ſtay z for ſuch information may be put in by col- 
luſion, and may be either remiſsly proſecuted or negli- 
gently proved, and fo the king loſeth his benefit. But 
re information had been put in by the king's attorney, 
that would have barred the plaintiff's proper ſuit, for that 


” Witis intended he will take care of the king's profit, and 

: the Commonwealth's example; and the grieved party upon 
his ſuit ſhall be recompenſed, and ſo there is no inconve- 

A nience. Again, if one diſabled perſon complain, and a 

ks plea is put in to the diſability of his perſon, which ſhall 

1 be hereafter ſhewed, and afterwards a ſtranger will inform, 

: the ſecond ſhall proceed, for the danger the king may 


A loſe the ſuit by the diſability of the former. But if the 
firſt ſhall ſev himſelf rectus in curid, the informer ſhall 
er ſtay, 

J THAT a corporation or body politic may ſue in this 
* court there i is no queſtion; only jt hath been queſtioned, 


i whether the ſucceſſor ſhould be charged with payment of 

of colts; which was inſiſted upon in the Caſe of the war- | 
i dens and company of weavers of Newbury, upon ſug- 

geſtion, that the wardens who begun the ſuit were fac- 

bous, and commenced the fame out of private malice, 

1 15 the ſame Was diſliked by the company: yet the wiſe 
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pant m. chancellor, conceiving that all corporations might make 


the like ſuggeſtion gave the new wardens a day after 
they were attached to pay the money, or otherwiſe to be 
committed. Churchwardens may alſo complain in this 
court, and their ſucceſſors may proſecute, and are charge. 
able. to pay coſts. Huſband and wife may complain for a 
wrong done unto the wife's eſtate to her diſinheriſon, and 
if the huſband die, the wife has election to proſecute or 
not; for if ſhe will ſurceaſe, the defendant can have no 
cofts ; and. if ſhe will proſecute, they are to have coſts 
from her proſecution; but if ſhe recover, ſhe ſhall have 
cofts for the whole ſuit, for ſhe was party from the firſt 
in any thing which ſhall be for her advantage; but if her 
- ſuit ſhall be unjuſt, ſhe did wrong but only from the time 
ſhe was ſole, for the former wrong was the wrong of her 
huſband, which died with his perſon, as the /ord Egerton 
directed in Walkins Caſe. 
Bur it were tedious to run through all conditions of per- 
ſons that may complain; it will be a ſhorter courſe for me 
to ſhew, who may not be received to complain in this court; 
wherein this will be a conſtant rule, that no man ſhall be 
received to exhibit a complaint which cannot, by the rule 
| of law, be compelled to pay cofts, except only the king's 
attorney, or ſome which ſupply his place, and that merely 
for the king; which moved the lord chancellor Egerton to 
reprove the king's attorney for entertaining private men's 
ſuits as if they had been merely the king's. And it ſtand- 
eth with the. honoùr and juſtice of the court to be care- 
ful as well to recompenſe the grieved innocent which 
is vexed with falſe ſuggeſtions (being a grievance. which 
the court of parliament had of this court three hundred 
years together) as to puniſh the guilty pecuniarily or cor- 
7 and therefore a feme covert cannot ſue in this 
court, as it hath been often adjudged, and much de- 
bated in the Caſe of one Floyd, of Southwark, who was 


vexed wich a woman whoſe, huſband was gone to the 
« Eaſt 
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Faſt Indies, and ſhe complained of wrong done after her 
huſband's departure; yet it could not be allowed, becauſe 
ſhe could not be compelled to pay coſts legally. But by 
collateral means the lord chancellor Egerton compelled one 
Gwency v. Groin, being a frme covert, to pay coſts; ſhe 
had caufed divers to expend in appearing at her ſuit, who 
wete diſmiſſed with coſts, for that ſhe being a feme covert 
could not ſue, and ſo was ordered to pay and diſcharge 
the coſts, or to be whipped; ſo that ecce modo mirum 
qued faemina per brevem regis holdeth not in this court. 
But the huſband may complain againſt the wife ; for ſo did 
mr. Fowler, as may be well remembered. So a perſon 
outlawed, excommunicated, convicted in præmunire, or 
for felony, or for recuſancy, cannot ſue or proſecute any 


© abſolution, be received into the king's protection, or have 
conformed himſelf in obedience to the church. But theſe 
are more properly to be called ſuſpenſions of men's ſuits, 
until they be reformed, rather than abſolute diſabilities z 
I and in theſe caſes the court may order, that (notwithſtand- 
1. ns the diſabilities) the plaintiff ſhall be anſwered : for ſo 
did the laſt lord chancellor by fir Francis Rayſche to an- 
1 ſwer a bill of fir Ralph Bingley, being a perſon outlawed. 
at I ſuppoſe it was hard and illegal, and not to be done, 
: unleſs that the outlawry or conviction of the plaintiff 
were gained by the defendant's means, on purpoſe to diſ- 
. zble him. In like manner to theſe laſt named is it if a 
perſon which ſtandeth forth all proceſs of contempt in this 
court ſhall exhibit a bill againſt another, ſuch a bill ſhall 
not be anſwered; for fruftra legis auxilium implorat, qui in 
legem committit. And 1 ſuppoſe that a perſon convicted 
for a conſpiracy, who hath had the villainous judgment, 
whereby he hath loſt the benefit of law, cannot proſecute 
a ſuit here; and I doubt of it, if he were convicted by the 
ſentence of Chis court. 


322 | F. iv. 


pARx in. 


ſuit in this court until he reverſe his outlawry, have his 
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F king 
| but 
8. rv. or THE x 8 ATTORNEY? $ SUITS, Dut, 
amo! 
I HAVE handled fo cla, perſons which exhibit trav⸗ 
Vide fr james ſuits in this court. It remaineth that 1 ſhould, in the next Wl coſts 
Burrow's Re- place, treat of the king's ordinary ſuits, which are of two ney 
— = . Pp ſorts ; either by his attorney informing of himſelf, or by WW lords 
|  _ other men's relations; and by the king” man the one diſm) 
guotes this paſ- 

| fage relative to being in criminal cauſes, the other in civil. 2 cet 
3 — be- For the king's attorney, I have known it = queſ- ney 
3 tioned, whether any other of the king's counſel may not com 
inform for the king, as well as his attorney- general; and it I who 

is true, that in Eaſter Term, 8. H. 8. it is ordered, that engr 

the king's ſolicitor ſhall not proſecute any further the mer. . 

chants of the Steel-yard, till it was otherwiſe ordered by oppe 

the council; and in the ſame Term the ſolicitor was com- B 

manded to ſue out proceſs againſt ſome which acquittel bay! 

one Blaſe of a rape: fo that it ſeemeth, that others of the WF man 

King's counſel did proſecute cauſes for the king, as wel if cord 

as the king's attorney. But in 1. & 2. Fac, it was reſolved Wl paid 

by the court, that it belonged to the place of the attorney; htor 

and ſerjeant Hale, the king's ſerjeant, putting in a bil Ir 

againſt fir John Luſon was denied that privilege ; 3 for ifa ¶ parti 

, bill be put in by the king's counſel as for the king, then Wl may 

edt to by port. to the defendant, no fees for the 28 it 

proſecution ; but in'this caſe ſerjeant Hales bill was di- WW was 

miſſed with gol. coſts; it n in proſecution not he h. 

above two Terms. A 

Bur becauſe the king's cauſes are of great weight and I 2dva 

labour to the clerks, and in all other cauſes that the de- proſe 


fendants pay the plaintiff his coſts, the lord keeper Egerton, ¶ mak 
Hil. 44. Eliz. made an order in the caſe where the king's WM flirre 
attorney was plaintiff againſt Harwood and T ookey, that the Wl cauſe 
defendants, who were ſentenced «at the king's ſuit, ſhould WM fuch 

always pay coſts to ſatisfy the clerks which were for the of o. 
| bing 
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king all their duties and fees; a fit order to be continued, PART ut. 
but the ſame hath not been of late uſed. For in the great 


Dutch Caſe the king diſtributed a great ſum of money 
amongſt the clerks in recompence of their care, fees, and 
travail. But if defendants be acquitted, they can have no 
coſts in ordinary courſe ; but if it appear the king's attor- 
ney proſecuted the cauſe by another man's relation, the 
Jords will and may tax coſts to the defendants, which are 
diſmiſſed upon apparent manifeſtation that the ſame was by 


ney in it. For in 1. H. 8. the lord mayor of London was 
compelled to pay the coſts of ſome Kentiſhmen, againſt 
whom he had given intimation to the king's council for 
engroſſing of corn. And fo did the /ord Egerton againſt 
fir John Spencer of London, although fir Edward Coke 
oppoſed it with all his power, and their coſts were paid. 

Bor if there be a relator entered upon record, he ſhall 
pay all coſts, yea and damages, as another man; but no 
man ought to have coſts, unleſs he be a relator upon re- 
cord; for ſurely the lord Houghton ought not to have 


ator, only he may have damages. 

IF the king's attorney inform for an outrage, or ſome 
particular man be found to be.much wronged, the court 
may give him damages, although he be no party in court; 
as it was adjudged in the clerk of the market's Caſe, who 
was ordered to make reſtitution to all thoſe from whom 
he had extorted. 5 

AND ſuch as relate ſuits to the king's attorney have this 
advantage, that they are not tied to any ſtrict rule of 
proſecution, but only to the order which the court ſhall 
make, or the lord keeper. A great queſtion hath been 


cauſe virtute officii, although the court diſmiſs it? and 


K 4 fendants 


a certain perſon proſecuted, and that he laid out any mo- 


paid colts to fir Edward Coke before he was entered re- 


ſtirred, Whether the king's attorney may proſecute a | 


ſuch an one was not long ſince proſecuted by the relation 
of one Vaughan againſt Sherwell. But- ſurely the de- 
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— fendants were thereby wronged, and the court ſomething 


* 
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diſhonoured, For by the caſe before cited, Port, ſolicitor 
to H. 8, was ordered to ſurceaſe the ſuit againſt the 


' merchants of the Steel-yard; and there is no reaſon but 


he being a party ſhould be ordered by the judges, and 
concluded by their order, as well in point of proſecution 


as in the judgment, or final judgment. 
BuT though it be a poſitive rule, that any man may 


inform for the king in the Star Chamber, yet in ſome 


caſes a private perſon ſhall not proſecute, but the king's 
attarney, As about 13. Fac. a private perſon put in an 
information againſt ſome merchants in London who had 
the charge of the lottery for Virginia, upon the diſcovery 
of a notorious deceit in purloining all the great lots: al. 
though this was held a marvellous great deceit to the pub. 
lic, yet it was not thought fit that a private perſon ſhould 


Inform, for this, it being a matter of ſtate, which might 


trench to the overthrow of that plantation. And ſo if 


ſcandals be of the public juſtice, every man may not in- 


form for it, for that it may ſometimes be made more pre- 
judicial to the ſtate by the ſcandal, than the example will 


do good, as it was adjudged in mr, Strewde's Caſe, But 


ſurely it was a great inconvenience, when the king's at- 
torney denied any men to inform for the king, and in- 
formed them to repair to himſelf; which if it ſhould have 
allowance, would be a means to {mother many offences i in 
the ki which by others' information (though out of 
malice) come to light, For the king's attorney's proſecu- 


| tion is but ſudden, flagrante crimine ; as in the time of dearth, 


to puniſh a few ingroſſers of corn; in time of leyellers 
riſing, to puniſh a few incloſers of commons; but the 

great offence wearing old, then it is either forgotten, 
ä cloſed up, that it venteth no more 
in the public; for the example in few giveth ſatisfaction to 


- the multitude, and the end of that a e to 


be, e ad paucos metus enen. 


Bor 
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8 Bur let me be underſtood when 1 fay, that the king's PART UL, 
Ir attorney is not tied to the ſtrict rules of proſecution; for 
e WH thatis only to ſtrictneſs of time, forfaving men's diſmiſſion; 
ut for he muſt make a good bill, in matter and form, as a 
id common perſon ; he muſt join iſſue, give convenient time 
MN for examination of witneſſes, as a common perſon {the de- 
nial and reſtraint whereof was no ſmall ſcandal to the juſtice 
ay WW of the kingdom in the Dutch Caſe); he muſt give warn- 
ne ing for the hearing; and make as pregnant, manifeſt, and 
'; WH direct proof, as any common perſon whatſoever, 
2 
ad 4 4 
ö . 
" „ v. OF THE SUIT OF THE KING'S ALMONER. 
uld 


the fl TEA is another kind of ſuit for the king, which is 
| ic WY for the king's alms by his almoner, which is properly 


in. Wy £xaminable in this court; and that is, where any goods of 


re. i e de ſe or deodands are withheld from the almoner, 
will which ought to come to him for maintenance of the king's 
But ams, he may ſue the perſons which he doth ſuſpect in the 
at- Star Chamber, if it be but for the value of twelve-pence, 
. And it was a very neceſſary courſe, for that commonly 
thoſe perſons which prove felons de je are of retired condi- 
tions, and their eſtates ret in men's hands in ſecret; fo 
that if there be not a ſtrict means to ſift the ſame out, when 
he is dead, it will hardly be diſcovered; and therefore 
the examination upon vath which is in this court, is 
very neceſſary to help the king to his right, And in 
the recovery hereof the king's almoner doth proſecute 
without charge, as the king's attorney doth in all cauſes 
for the king, paying no fees to any officer, But the al- 


as, to the attorney, twenty-pence for his fee, and ſix-pence 


— 


moner hath eyer uſed to pay to every officer half the fees; 


for the copy of every ſheet, whereof three-pence goeth to 
| the 


che clerk of the court, and the other three-5cnce the at- 
- 1 ConCERNING the matter of this ſuit, I have ſpoken be- 


of the ſuit, the ſame is not neceſſary to be punithed by 


to be taxed by the lord keeper, as in the caſes of other 


to this bar, aſlited-with his counſel, and defired of the 


= 
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torney retaineth to himſelf; and fo in the like fees. 
fore in the Second Part of this Treatiſe; and for the end 


fine and impriſonment, as in all other caſes, but to cauſe 
the party to render to the king's almoner that which is 
withholden: only if he ſhall not perform the order of the 
court, he ſhall be committed for his contempt; and the 
defendant ſhall likewiſe pay the king's almoner all his coſts, 


perſons. And if he ſhall unjuſtly vex any man, he ſhall 
not pay coſts, unleſs it be by the ſpecial order of the court, 
for that he hath liberty to make inquiſition to find out the 
king's right, for the maintenance of his alms. And the 
king's almoner hath the ſame prerogative that the king's 
attorney hath in filing his bill, and proſecuting his cauſe, 
at his will and pleaſure, without the ſtrict reſtraint of 
the rules of the court, gory all other ſuitors are 
«<0 ene 


\ 


* 5 
\ 
* 


$. vi., WHO MAY BE SUED IN THIS COURT. 


, Having ſhewed what urns may ſue, and ho may 
not ſue, in this court; it followeth in order, that I ſhould 


ſhew what perſons. may be ſued in the ſame. 


Axn to begin with the higheſt, it ſeemeth the king 
himſelf, who, as Brafon ſaith, cannot be ſued but ſued 
unto by petition, may in this court have a petition af 
right made unto him, requiring, that right be done unto 
the party grieved by his lords and great council. For ſo 
I ind that the great duke of Buckingham, whom one Re- 
porter calleth the mirror of all courteſy, in 2. H. 8. came 


King 
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king and his council to be reſtored to the office of high 
conſtable of England, which was unjuſtly taken from him, 
as he pretended; and received order from the court to put 
his complaint in writing; and the next day he exhibited 


RR © 


bo bill, and forthwith the king's learned counſel were or- 
e dered by the court to put in an anſwer, and the duke ſhortly 
is Wl after ordered to reply thereunto; ſo that the king himſelf 
le bath been defendant here as well as plaintiff. 


AND in the next place are the earls and peers of this 
kingdom, who are in this court uſually defendants. So 
was the carl of Northumberland in H. 8.'s time ordered to 
anſwer the bill, and at the bar made an humble confeſſion 
of all things which were alledged againſt him, and ſub- 
mitted himfelf to the king's mercy, and prayed the court 
to be ſuitors for him, and eſpecially the cardinal, the then 


SP © 


2 
= 


bod chancellor, and many more of the fame rank and 


fe, order, both in the reign of queen Wann and our dread 
of WI fovereign king James. 
are CoRPORATIONS and bodies politic are alſo made de- 


fendants in this court; and becauſe the body politic can- 


not anſwer but by attorney, and ſo be made ſubject to the 
judgment (for the body politic cannot be ſworn), I find 
in 2. H. 8. a command given to thoſe that were of coun- 
ſel with the mayor and commonalty of Norwich to exhibit 
their letters of attorney into this court; and nothing was 
nay Wl o uſual in thoſe times as ſuits betwixt abbots and con- 


uld WF vents, and the mayor and commonalty of that place near 


the abbey, as I have ſhewed in the Second Part. 
ing AND of later times the mayor and commonalty of Lon- 
lued BY don were defendants to a ſuit in this court, and made par- 
ties thereunto. Aliens and ſtrangers may be made de- 


ard and the Hanſe towns in H. 8,'s time. 
Re- AND in 2. H. 8. letters were ſent from the king to 


ame WW the lord chancellor, that the court ſhould give faith to 
the whatſoever ſhould be delivered by the prior of St. John's 
cing * | | of 


fendants in this court; ſo were the merchants of the Steel- 
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ern. n who delivered the king's pleaſure, lies 


lords ſhould call before them the abbot of the Ciſtertians, 
who being a ſtranger was come into England to viſit that 


Order; who being called, and often heard, was in the 


end commanded not to viſit here. And the freſh proſecu- 
tion of the merchant eee e N 
cannot be forgotten. 

A fene covert ſhall be defengant in this court, and her 
| huſband ſhall pay coſts and damages for her, as it was ad. 


" judged i in fir Henry Townſend's Caſe, although much op- 


poſed by the judges ; for that i in civil cauſes, they faid, the 
huſband's eſtate ſhould be charged by the wife, but not in 
erimĩnal cauſes, for he ſhall not ſuffer in perſon for his wife's 
crime. But ſurely the cafe was juſtly'over-ruled againſt the 
Judges by the labour of that wiſe lord chancellor, for coſts 
and damages are civil parts of every cauſe ; and if an action 
were brought againſt a wife for a battery, and damages given, 


the huſband at the common law ſhall pay it, for two rea- 


tons; the one, for that it was his folly to take fach an un- 
ruly'wife ; the other, for that it is the huſband's duty to 
correct her ill manners, as appeareth dy'the WIRE a form: 
"ny pacis, in Fitzherbert's Nat. Brev. © 


Tn poor people ſhall be made defendants in this court, 


for many times they are made inſtruments to do the great- 


eeſt offences, but they ſhall not be admitted to ſue in for- 


ma pauperts.- If there be any able perſons joined de- 
fendants, upon their oath they ought to be admitted, 


and have counſel affigned unto them; which is one of 


the favours uſually done by the lord chancellor or lord 
keeper. All perſons diſabled by law may, notwithſtand- 
ing, be made defendants in this court, as well as at 
the common law, for they cannot plead their own diſ- 


abilities, except perſons attainted of felony or treaſon: 
and Empſon, being a priſoner in the Tower, was enforced 


to give anſwer in this court, but not perſonally called forth 
a And in the end of the reign of queen 
"en 
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Elizabeth a man having 2 heavy ſentence in this court for PART 111. 


gagging a woman in Fleet-ſtreet, with intention to have 
robbed her, confeſſed himſelf to have committed treaſon 


at the bar, to prevent the execution of the ſentence of this. 
court; but this ſentence was firſt executed, and he was 


indicted, arraigned, and executed for the treaſon. 
Bur it is uſual, that an infant under years of diſcre- 
non. is not charged in this court with an offence; but 


Jord chancellor, he is diſcharged. S0 likewiſe an ideot, 


yielded is, for that the one hath not diſcretion to diſcern 
the weight of an oath, and the other can yield no reafon 
oranſwer to the court. But yet methinks the reaſon is 
not prevalent, for a body politic cannot be ſworn, and yer 
ſhall be made party; much more ideots and infants; for 
the proverb is, © that children and fools will tell true.” 
But the true reaſon is, for that the court will not be ſwayed 
vic the teſtimony of ſuch perſon to accuſe others; and 
the examples will do little good in the Commonwealth to 


may be a felon, quia malitia ſupplet ætatem, and ſhall be 
puniſhed for any contempt or contumacy, ſo that he be 
above fourteen years of age ; and ſuch an one may well 
anſwer for himſelf in this court. Beſides, ſuch perſons are 
uſually employed to do unlawful things; and many diſſem- 
ble madneſs and folly ; and therefore the court ought to 
be tender how ſuch perſong, are diſcharged. 

Zur if an infant be above the age of fourteen years, 
nd be a party in court, he ſhall be liable to the ſentence ; 


Wiſeman was ſentenced, being a party to whom his fa» 


el. being of his counſel, urged much that 


upon view of his tender years, being brought before the 


or a man non ſane memories ; and the reaſon which is 


ſee a boy puniſhed; for otherwiſe, by the law, an infant 


for. by the common law an infant is bound by every ſta- 
tute law, if he be not expreſsly excepted. | And fo young 


ther made a fraudulent deed. to deceive creditors... And 
eee 


e 


u 


PART 11. 
an infant ſhould be puniſhed in rediſſeiſin by fine, and im- Vorde 


* * 9 
* 
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were: damned: but the lord chancellor anſwered me, that 
priſoned; and ſo was M iſeman puniſhed in that caſe, filed be 


The churchmen are not free from the ſentence of this court; auſis c 
witneſs mr. Cloſſe, and before him Peter Brereton ; both Mer co 


| "which were ordered to be deprived, and Cloſſe was de Egerto 
prived accordingly. Neither are perſons of decrepid age he co 


ſpared from anſwering here; but ſome which ſtoad in con- 
tempt, have been brought up in litters to make anfwer. 
So then no decree or eſtate, no ſex, nor age, nor con- 


dition, are privileged from making their appearance or an- mul 


. eth, in the hext place, that I ſhould ſhew the means how 


bim in forms juris upon record ? for the bill is origo ef 


ſwer in this court; no, not burgeſſes of the parliament; ther 
for ſo I find in 11. H. 7. one Boughley, being there called Ny co 
a burgeſs of the parliament, made his appearance, and was f cor 
enjoined to appear de die in diem. great 

ine the prini 
lege, for that I have heard that it hath been there deter- e the 
mired, that the ſervice of a /ubpana hath been a breach ¶ core 
of their privilege ; which is ſtrange, for that it reſtraineth me x 
not their liberty. Neither is any place in the king's ſo the 
dominion exempt from this ſeat of judgment; neither {Wand t 
r vas W 
cond Part of this Treatiſe. f for 


— — — 

N vIt. or THE PROCESS WHEREBY APPEARANCE 18 
REQUIRED. . 

Tuvus having ſhewed who may complain, and againſt | 
whom complaints may be exhibited in this court, it follow- 


delinquents ſhould be called into this court to make their ee 
appearance, but that there ariſeth a queſtion in the way, 
Whether any man be called before a bill be filed againſt * 


caput 
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t ella, as it is ſaid in Litthtow O Cale; and the 
14% of the ſubpoena, as they ſay, import the bill to be 
led before the writ granted; for it is, quibuſdam certis de 
auſis coram nobis et concilis naſtro expoſitts; which is mat- 
er contained in the bill; and therefore the lord keeper 
Egerton, in his ſettled orders, made for the direction of 
he court, did enjoin bills to be filed before any proceſs 
awarded; which he did upon certain information, 
many ſolicitors who lived in Wales, Cornwall, or the 
artheſt parts of the North, did make a trade to ſue forth 
; multitude of ſubperas to vex their neighbours; who, 
ther than they would travel to London, would give them 
ny compoſition, although there were no cauſe or colour 
if complaint againſt them: which ſtrict rule breeding a 
reat inconvenience, for the haſte in putting in the bills, 
made the proverb true, Fe/tinans canis cæcos parit catules : 
te therefore gave liberty for any man to amend the bill 
efore the defendant's appearance, fo that it contained the 
me matter in ſubſtance ; but this bringing a double charge 
o the plaintiff, who ſued for the king and Commonwealth 
and therefore is to have all favour and eaſe which may be), 
ras within the ſpace of ſeven years reduced to the courſe 
ff former times, to have the proceſs before the bill, ſo that 
e bill were filed at the return. 
I $HALL therefore apply my courſe both to the former 
d antient 1 times, and alſo to preſent uſe, and handle the 
warding of other proceſs before the filing of the bill. 
nd therefore, in antient times, when complaint was 
de either of ſome notable outrage, or fraud to the king, 
be lord chancellor or council (ſometimes the king) by 
tters miſſive commanded the delinquent to anſwer in the 
tar Chamber, Sometimes any of the council, to whom 
te complaint was made, ſent for the offender, and took 
im by recognizance to appear in the Star Chamber 
ich courſe is yet uſual, Sometimes the · lord chancellor 
at a ſerjeant at arms to admoniſh them to appear; ſome- 
7 TH times 


Fo: clamation of rebellion ſub pœnd ligeantic, and in the 


- times a meſſenger of the king's chamber ſerved the priv 


or original proceſs I find in the records of H. 7. af 
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ſeal; ſometimes-a ſubpama was awarded to be ſetved by 
the party and his ſervant; and all theſe kinds of ſummon 


H. 8. And J find in thoſe times, upon a default of appexr- 


ance in contempt of the king's letters miffive, or the ſum- a dicku 


mons of the ſerjeant at arms, the next proceſs was a pro 


And. no doubt but the lord chancellor or lord keeper 


may at this time attach the perſon by his meſſenger, of {the kin 


ſerjeant, and detain him until he find good caution to ap ether 


| pear; which in times paſt every defendant did upon his {ſs in a 


appearance: but that is unfit to be done in every private Nu re. 
cauſe, unleſs the non- appearance beget ſuſpicion that he ¶ And th 


will hide himſelf. But the next queſtion is, Whether manner 


this ordinary proceſs lie againſt all forts of people? for WEvar: 
the great peers of the realm do deny to appear upon the Wu: Po: 
ordinary ſervice, but require letters of ſummons, like let. N ide, 
ters miſſive, from the lord chancellor or lord keepet, which 


| certainly, for all latter times, have been yielded unto for vero 4 
their dignities. And yet I find'in H. 5.8 time a privv Meter. 


ſeal was ſerved upon the ear! of Kent to appear in this erſonts 
court; and in 3. H. 8. the lord of Abergavenny warned by Vn. 
the ſerjeantatarms to appear; and in 11. H. 8. the lord Cg N reſp 
was committed for a contempt in breaking a privy ſeal d · NVficiun 
rected unto him; whereby it appears, that a privy ſeal wa Whirndur 
in thoſe days directed unto him, and divers lords bound {ſun fu- 
over to appear by recognizance ; ſo that I doubt of the Wl gui 
antiquity of this grace (if it be ſo eſteemed) ; the king's 
broad ſeal being as honourable as the lord chancellor's letter, WW TRI 
but only that the other is a more ſingular courſe, differ- Meontair 
ing from the commmon ſort of people. ls ſery 
THe, privy ſeal, or /ubpana, for appearance (which! 
take to be all one) is of one and the ſame form to all, ex- Ine co 
cept only to the inhabitants of the Cinque Ports, which 
is thus: Jacobus, Dei gratid, Cc. Duibuſdam certis d 
8 | : N cauſi 
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enuſis corum nobis in concilis neſtro propoſitis, &c. tibi præci- 
pimus, firmiter injungentes, quod omnibus aliis prætermiſſis, et 

| excuſatione quicungue ceſſante, in propria perſond tua fis coram 
nobis et concilio noſtro apud We e/tmonaſterium i in Octab. Mi- 
chael. proxim. futuri, ad reſpondendum ulterius quod per nos 
a diftum concilium noſtrum conſideratum fuerit in hac parte; 
a hoc ſub pand centum librarum; et habeas ibi hoc breve. 
Tele, &c. And upon the back of this-writ is indorſed 
the plaintiff's name who proſecutes the ſuit, J. D. ſe- 
quitur hoc breve;” by which it appeareth, that the ſuit is 
be king's, and the grieved party but the proſecutor, for 
| Wotherwiſe his name and cauſe ſhould be ſpecified in the writ, 
in all writs at the common law, viz. Præcipe A. B. 
quid reddat C. D. 20l. quas ei debet, et injuſtè detinet, &c. 
And the form of the writ to the Cinque Ports is in this 
manner: Jacobus, Dei gratid, &c. prædilecto et fideli ſuo 


ncilio noftro propoſitis vebis mandamus, quid ſub figillo 
ro detis in mandatum C. B. et J. B. quod omnibus aliis 


derſonts ſuis int coram nobis et difto concilio noſtra apud 
pare hind in Ottab. Sancti Michaelis proxim. futuri, 
d reſpondendum ſuper hiis que ad proſecutionem C. J. Abi 
hiciuntur tunc et ibidem, et ad faciendum ulterius et reci- 
piendum quod per nos et dictum concilium naſtrum confi idera- 
tum fuerit in hac parte; et hoc ſub pœnd centum librarum ; 
quod habeant ibidem mandatum noftrum prædictum. Te te 
ipſo, Er. 

Tukxx was another ul) form of writs, in which was 
ontained a clauſe guid ducat ſecum all ſuch others as were 
is ſervants and actors of any outrage; but the ſame is now 
ut of uſe, and the proceeding afterwards ordered by 


\ 


n L of 


Edvardo Domino Zouch, &c. guardiano five cuſtodi Quin- 
que Portuum ſuorum, ſroe ejus locum tenenti, ſeu deputata - 
hidem, ſalutem. Quibuſdam certis de cauſis coram nobis et 


pretermiſſis, et excuſatione qudcung; ceſſante, in propriis | 


be court: but if any of the writs be left at the houſes 


—— 
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PART m. of the defendatits, ſo that he come to his houſe in reaſon- 


ing he could excuſe himſelf, that he had no notice, na 


z % 
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able time before the return, he muſt appear; or if he 
have notice that the ſame was left there, and alſo when it 
was made returnable. But furely it is not ſufficient that 
the party have notice of the label, unleſs at the time of 
the ſervice the writ be ſhewed ſealed; for it is the ſeal 
which requireth the obedience: and therefore if the ſeal be 
ſhewed, and a ticket of the day of appearance left with the 
wife or ſervants, it is a ſervice ſufficient; for it may be 
the delinquent will kcep himſelf from fight ; and therefore 
in times paſt- the proceſs was ſerved in market, or in 
church; but now it is held a great offence to profane the 
ehurch by ſervice of proceſs, that being a ſanctuary where 


no man's devotion ſhould be interrupted. But (under cor- 


region) I muſt cleave to antiquity, and hold it no offence 


to ſerve the proceſs of law (if Forteſcue fay true, that ler 


eft ſanctis ſacra) in a holy place. For it appeareth upon 
record, that theſe proceſſes were uſually ſerved there in 


H. . 's time, when the church rather abounded with ſu- 


perſtition than it wanted reverence or reſpect, eſpecially i 
the party cannot well be met in all other places. 

Bor to proceed: Upon notice given of the proceh, 
if the defendant do not appear, the proſecutor, or ſome 
other for him, muſt make oath (which was in times pal 
called the certificate) of him which carried the proce, 
upon whoſe teſtimony an attachment is now awarded by 
the clerk of the court. But I have ſhewed in the Fir 
Part of this Treatiſe; that all original ſummons or proceſſes 
were granted anciently by the lord chancellor, or the court 


and ſo every attachment to call the party to anſwer his 


contempt; at which time I find that upon flender teſi 
mony, or affidavit, attachments were awarded : as, that 
he which certified received a letter that the ſulpœna wa 
ſerved; which was not greatly inconvenient, for it ws 
awarded to call the defendant to anſwer; and if at his com- 


wa 
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us ſufficiently ſerved, he was diſcharged of his contempt: PART m. 
for ſo was the biſhop of Norwich, 15. H. 8. upon his 
oath diſcharged; and we know the heavieſt cenſure is al- 
lowed to draw the defendant to anſwer. But of affidavits 
I ſhall ſpeak in the proper place. And as an attachment is 
awarded againſt every ordinary ſubje& for his default of 
appearance, if the peers of the realm will not appear upon 
the ſummons ſerved upon them by the letters from the 
court, or by-writs ſerved upon them (of which there be 
many precedents, and one to the earl of Northumberland 
in 7. H. 8.), in caſe of contempt a privy ſeal ſub parnd li- 
geantia was awarded againſt them, and upon their ap- 
pearance they were committed; which proceſs is the ſame 
with a writ of proclamation uſed inſtead thereof. And 
in 6. H. 8. an attachment Was awarded againſt the 
abbot -of Peterborough, who was a lord of the parliament ; 
which attachment is awarded for the moſt part to the 
ſheriff of the county where the party is commorant, and 
te form of every attachment is in theſe words: 
Jacobus, Dei gratid, Sc. Vic. Mida. ſalutem. Præcipimus 
tibi, quid attachias H. L. ita quòd eum habeas coram nobis 
e e concilio no/tro. apud M eſimanaſt. in Oct. Sanfti Michaelis 
dme prox. futur. ad reſpondendum nobis et dicto conſilio naſtro tam 
pat , guodam contemptu nobis per prefatum A. illato (ut dici- 
ces, Wh 1) qreden: de aliis fibi tunc objicientur ; et ad faciend. ul- 
d by WY ferius et recipiend. quod per nas et dictum conſilium noſtrum 
Fim confideratum fuerit in hac parte; et hoc nullatenus _—_— 
:efles et habeas ibi hoc breve. Teſte meipſo, &c. 
ourt, Ir the ſheriff ſhall not apprehend the body, but enn 
r bis that, be cannot be found, then a writ of attachment with 
teſti · Wl proclamation is awarded, the tenor ,whereof is, Jacobus, 
, that Dei gratid, c. But if the ſheriff attach him, and have 
vu him in priſon in the gaol, and he be ſick, or at the time 
t wa of the writ delivered have him in execution in the priſon; 
com- in the one caſe he returneth, that he is languidus, that he 
L 2 c 1 _cannat | 
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"PART IT. cannot bring him; and in the other he returneth, at whck 
ſuit he lieth in execution. Then the court will award a 


* 


: : gaoly or bring him to the wurden of the Fleet, For th 


. - 
-__ 4 T i 
| . \ 


habras corpus to bring the priſoner up; and then the ſherif 
bringeth him to the court, and the lord keeper (if he be in 


execution) delivereth him over to the warden of the Fleet 
where he lieth, charged as well with the execution as to an- 


ſpwer the cauſe in this court; and in the other caſe, he either 


puniſheth or remitteth his contempt. If the ſheriff fail in 


his duty in not making his return, the court uſually ſettech 
a fine upon him of five pounds or greater, either for not 
returning the writ, or not bringing the body according t 
the return; which fine is increaſed every day the ſherif 
faileth of his duty, upon day given him by the court w 
bring in che ſame. But if the ſheriff ſhall at any time 
return, that the perſon is not to be found, when in truth i 
ſhall” appear that he hath been in his company after the 
writ delivered unto him, then the court will commit the 
ſheriff to the Fleet. And it may be noted, that ſtranger 


not being parties nor preſent in court are not to be com- 


mitted, dut-firſt to be attached; but the ſheriff, being: 


- miniſter of the court to ſerve the proceſs, is intended to 


be always preſent in the court; it being often uſed in the 


time of H. 8. that they were commanded all to be ſwon 


in the court at ſome ſpecial time; and by the ftatute 


law they are to have deputies in every court at Weſtmin- 
"er; ſo that the ſheriff, for any apparent abuſe, is imme- 
diately committed, or day given __ mw ; ule "wh 


he ſhould not be committed. 


Bor if the defendant cannot be de nor vil 
come in upon proclamation, then a commiſſion of rebel 


on is uſually awarded, vchich is directed to as many as th 


proſecutor will name, giving them charge and authorij 
to apprehend the body of the defendant as a rebel; and ti 
commiſſioners may break into any houſe where the d. 
-fendant is, to attach him; and either ſend him to the nent 


com- 


A TREATISE OF THE COURT OF STAR CHAMBER, 149 


commiſſioners have a writ of aſſiſtance included in the PART UI, 
commiſſion 3 and the defendant, upon his coming in, ſhall | 
pay all the plaintiff's coſts, if the party defendant be not 
committed. But if he be committed for his contempt, the 
plaintiff ſhall not have his coſts till the end of the cauſe, 
unleſs by ſpecial order. On the other ſide, if the plaintiff 
ſhall unduly ſue forth proceſs of contempt, and attach the 
defendant, he ſhall pay all the defendant's coſts :. and one 
Watts, about 2. Fac. was grievouſly ſentenced for attach- 
inz one Camden, being an old man, upon a commiſſion of 
Wrcbellion unduly ſued forth. So likewiſe, if the commit. 
WY foners in a writ of rebellion ſhall moleſt the defendant, 
ad refuſe ſpecial bail for his appearance, they ſhall pay 
as coſts, and be puniſhed ; as it was adjudged in fir Hugh 
Pertman's Caſe, Trin. 40. Eliz. and the tenor of the 
commiſſion of rebellion is, the commithan of rebellion. 
Bur if the defendant can by none of theſe courſes be 
brought to anſwer, then the court ſendeth a ſerjeant at 
ums, who in times paſt was uſed to make the firſt ſum- 
mons; and he hath power to ſearch in all places for the 
defendant which he ſhall ſuſpect, ta apprehend him and 
lend him up. And in the fame form in the time of H. 8. 
an attachment was awarded to the ſheriff of Cumberland 
to take the pqwer of the county and to attach one Cleyter, 
under the pain of 500l.; and the like to the lord Dacres of 
Giſland, being lord warden of the marches of Scotland, to 
attach divers of the Ogles, under the pain of 1000, ; fo that 
howſoever time hath been ſettled a form of ordinary proceed- 
ng, yet the ſame exceedeth not the ancient courſe. But 
now the proſecution is gradative, which was heretofore often 
uſed at the firſt, and ſo ſurely may be at any time upon 
ſpecial reaſons ; the end of all theſe courſes' being but ta 
bring the defendant in to anſwer. But if a perſon ſtood 
qut many contempts, in H. 8.'s time I find, that when he 
came in he was fined for his contempt; which is now in 
Wis upon the appearance; only he is committed, and, if be 
| L 3 have 
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PART m. have ſtood long in contempt, not eaſily enlarged till ho fore 
hath made anſwer, and he is examined to the bill put in lord 

againſt im. . upo 

ſuits 

: Ky 5 uſed 
4 renn wou 

2 pa 

§. vIII. OF THE FORM OF COMPLAINT, To 

Ann now, becauſe in former times when the part on 

appeared. the plaintiff was commanded to put in his bil ak 


and in theſe times upon the appearance the bill is u 


indorſed; which grew upon great reaſon, for that ma 


be ready, for otherwiſe the clerk of the court taxeth the 
defendant's coſts for his vexation (which 3 is the mere per. 
miſſion of the lord chancellor, or the lord keeper, who 
for his eaſe parteth with the honour, and may at his pler 
ſure add unto or diminiſh thoſe coſts), I will entreat d 
the bill. 

Tux bill muſt be brought engroſſed in . and 
filed with the clerk of the court, and by him indorſed; 
and of later times the day when the ſame is received, i 


queſtions roſe upon the time of filing the bill, either up 
clauſes. of the general pardon, whereby all offences were 
exccpted for which any bill or information was de. judge 
pending in the Court of Star Chamber at any time dur clio 
the ſeſſion of parliament; in which caſe if the bill we . 
not filed, although proceſs were ſued out, yet the offene fiſtin, 
was pardoned, and therefore the day of the filing being „ ir 
dorſed, it took away all queſtion; or for aſcertaining d 7 


any matter, as where it is ſuggeſted in the bills. Buſs a 


an offence committed in the month of May 14% poſt, bee re 


fore this indorſement uſed, was uncertain z but now by th le co 
indorſement it is aſcertained, as hath been certified by i 
the judges of England. It muſt alſo be ſubſcribed unde 2 1 
eee too fa 
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fore faid, were ever in antient times appointed by the 
lord chancellor in every cauſe, and their names entered 
upon record; which was done to the end that frivolous 
ſuits might not be common, and that legal form might be 
uſed by able and conſiderate men, who, attending that bar, 
would for their reputation be careful that nothing ſhould 


EN 


To which purpoſe an order afterwards was conceived in 
the, lord keeper Bacon's time, that no bill ſhould be re- 
art! i ceived unleſs it were under the hand of a double reader, 
bil, WW or ſome of the king's counſel; which alſo is now out of 
s Muſe; che court perhaps finding that curiouſneſs of form 


rte was not ſo uſeful] as diligence and plainneſs for that pre- 


per-W ſence : but ſure the firſt uſe was very convenient and fit. 


wia That grave lord keeper fir Nicholas Bacon, to adapt all 
pler things to the judicature of this court, and to take away 


prolixity of pleading, did order that no bill ſhould contain 
above fifteen ſheets of paper; and theſe were by the hrd 
Egerton after ordered to be written fifteen lines in a ſheet, 
and not waſtefully, the lord allowing much as he did in 
all things, ſo in that eſpecially to the orders of his prede- 
eſſor Bacon; often ſaying, that a man might be charged 
ith more in fifteen ſheets than he could anſwer in a hun- 
red. And ſurely this was very convenient both for the 
udges and ſubjects: for the judges, for that in long and 
edious bills there are ſo many offences contained, 
hat it is troubleſome to the lords in their ſentences to 


liſtinguiſh them, and the proof to them much perplexeth 


ng inbcir memories; which being reduced to ſome ſhortneſs, 
ung a il much eaſe them: for the ſubjects, for that many per- 
5 ns are charged with many offences, and ſome only guilty, 


e reſidue, although innocent, cannot by the courſe of 


by wie court have their coſts; and many are unjuſtly vexed by 
1 bye colour and pretext thereof z which if bills were refined 
1 unde 2 more indifferent length, would pot be ſo PE 


it is. 


paſs under their hand unfit for the dignity of that court. | 


'n: 
* 
# i 
4 \ 
4 17 
LU 
«© 
4 » 
© = 
© | IE 
56% 
C \ 
8 U 
1 9 
* 
” 
e 
3 * 
i 
5 o 
k b . 
Sa 
a+ 
\ 
YL 
* 
. 
* 1 S 
| 
164 
18 [ 
+ 0 
S 
T1 
0 * 
' 
: v 
1 1 
0 
* 
$1 
i? » 
of 
78 o 
4 * 4 
* 
18 
4 F a 
2 4 
. 
<4 
» 
1 7 
1 
1 4 
l 
S 0 : 
9 
Tn 4 
34 
3 1 
1 1 
„ „ 
1 y 
1 
4 1 1 
o 
1 3 
N 1 
7 2 
* ' 
= I 
Bats |. 
FINI 
y * 
$ + 1 
, 
* 0 To 
- 4 
+.» 
l * 7 
72 
A > 
o . 
” 


"I | Ann 


— —— — 


4 ̃ 22 — 
* 


———— — — —— — — — — — 
* 6 * a D 
1 
1 - 
- 


— 


4 . 


x - 

* 
! ; 1 
, 2 . 

3 
* 
* 

1 
0 
| . 
} _ 
: - - 


. 1 


* * 
8 . 
On _ 
= 
132 


PART 11. 


A TREATISE or 'THE COURT OF STAR CHAMBER, 


Aup thus much for the filing of the bill, which muſt al. 


ways be done before any proceſs of contempt can go again 
the defendant for non-appearance. For the matter of bills, 
J have already declared in the Second Part of this Treatiſe, 
there only reſteth the form of them: and it is to be ob. 
ſerved, that all bills in this court are to be directed to the 
king's majeſty, and in the end the offence is to be laid 
down truly, certainly, and legally. | Firſt, the inducement 

or occaſion, how it roſe; either the title, in caſe of fraud, 


| forgery, or perjury; or, in ſome, for the lawful poſſeſſion 


or, in by here to the offence, the long continued inhe- 


ritance. Next, the crime itſelf muſt be ſet forth, with 
Pre Ps certainty of the time, -place, and perſon. Laſtly, 


a proceſs muſt be craved againſt the defendant, returnable 


before the king and his council. 

Fox the inducement, howſoever ſome of the judges have 
delivered their opinions, that the title may not be exa- 
mined in this court, and therefore ſuch inducement is un- 
neceſlary i in a bill, and not to be anſwered unto; yet if 
deliberate conſideration be taken i in this caſe, the weakneſs 


of the opinion will eaſily appear: for no man will deny but 


perjury was ever examinable in the Star Chamber, and 


- eſpecially ſuch perjury whereby a man was difinherited ; and 


that before the ſtat. 5. Eliz. as will appear by the proviſo 
in the ſtatute. Then, if upon a trial at law, by a fall 


_ vath my poſſeſſion be taken from me, without proy ing any 


lawful title; as for example, the queſtion i is, Whether 
deed made by me of land were abſolutely or upon condition 
and for non-performance my intereſt determines, ſhall not 
I alledge that it was abſolute, and prove it? and, Can thi 
perjury be determined without the determination of the 
title? or, Will any man think, becauſe this will determine 


| the title, therefore it ſhall not be alledged i in this court 


God forbid ! 
AGAIN, a riot is charged with ſome outrageoa 
* —B Ana 
multi 
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— is it not a great offence, if this were taken PART ny 
from my poſſeſſion, which was long and quietly ſettled, 
either by judgment in the king's court, or that I was in bj 
deſcent, without colour of title by the other ſide, that if 
the party which took it had good title to the land where 
the corn grew, and ſo the poſſeſſion, yea and the title fitly 


4 examinable? and yet the force is puniſhable, notwithſtand- 

t ing he had good title. . 

| In like manner, if a jury ſhall be charged to have given 
; a verdict by imbracery or corruption, is it not a greater 
. offence if the verdict were given againſt the evidence than 

h with the evidence; and yet both puniſhable. And yet it is 

5 not denied, but that a man may alledge the verdict to be a- 

le gainſt the evidence; and yet both puniſhable, it being in the 


nature of an attaint. But, under favour, not ſo few as forty 
juries have been puniſhed in this court for perjury in their 
verdicts within fifty years, and yet now leave will not be 

given to alledge that they paſſed againſt their evidence; 
which I fear emboldeneth corrupt juries more in our age 
than ever was in former. times. 

-covLD alledge many examples to this purpoſe, to ma- 
nifeſt how fitly title is to be alledged to induce the matter, 
and to aggravate it; but to leave the inducement (which 
i, WY learned man will ſet down as briefly as he can) and come 
eto the charge, that the crime 'muſt-be ſet down truly; for 
if one offence be charged and another proved, there is no 
r; dill to warrant a ſentence. So was it in the lord Digby's 
on Caſe againſt Meeres, where a deed was charged to be 
not WM forged, by which fir Walter Raleigh was pretended to 
this WI eaſe to Meeres one parcel of land lying near Sherborne 
the caſtle, and the deed proved contained other lands; and fo 
nine WW adjudged naught. So in 40. Eliz. one Hayworth prefer- 
rt! red a bill againſt Baddam for forging a deed of his goods to 

Baddam and Love by inſerting of an (I), and (6 to make it 
edu oyer-reach a deed made to the plaintiff; and it fell out in 
e Of Koat that the deed was made to-Beddem alone, which 
ultl | | _ 
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could not be one with the ſame deed intended by the bill; 
ſo was not held true, and the anne, 
to ſentence, 

Ap of this ſort there are infinite examples, * that 
theſe exceptions muſt of neceflity be allowed at the hear. 
ing, for that it cannot appear tw the hearing; for the 
bill is good if it be proved, 

And this charge muſt not only be laid truly, but it 
muſt have convenient certainty,, whereby the defendant 
may give, direct anſwer ; for if the offence is not certainly 
laid, the party is not compellable to anſwer ; and therefore 
Reynolds complaining againſt Vernon for a libel, which 
the bill alledged was contained in a fchedule annexed, it 
was adjudged no charge, for that the matter ought to he 
contained in the bill; and although in offences of extor- 
tion and bribery, it be a good charge to ſay that the defend- 
ant hath taken ſuch a ſum from A and B. and C and di- 
vers others, not naming all, to avoid infiniteneſs; yet fo 


Wy that proof be made of thoſe that be alledged, many others 


may be proved, and the charge good. Yet this mutt be 


 ebferved, that the offences proved muſt be ejuſdem ſpecict 
not beterogeniæ, as it was in ſir 
And there muſt be proportion betwixt thoſe that be laid 
and thoſe that be proved numero et magnitudine z as ſmal 
offences muſt not be laid, and great ones proved; or two 
or three laid, and twenty others proved; for ſo no man can 


- Bingley's Caſe, 


pe able to defend himſelf, And as there muſt be a parti- 
cular certainty in the matter, fo there muſt alſo in the 
time and in circumſtance, as in place and perſon, 

And firſt for time, it is convenient for order's ſake, 
that a time ſhould be alledged; and therefore in the {rd 
Morley's Caſe againſt. fr Henry Colt, the offence was al- 
ledged to have heen committed within the inftant month 
of September, and the bill was indorſed in October, and 


no other time alledged in the bill; and fo, for want of 


time, the bill was held not good, But in Ad. 44. Elis 
| Th there 
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- there was a Cale wherein one Hogg was plaintiff againft 
one Phinian, for a practice in Phinian to cozen Hoge, a 
poor vicar. The practice was laid 38. Elix. and the execu- 
tion was afterwards in the 29th, which was impoſſible; but 

the bill concluded, that all the offences were committed 
ſince the laſt pardon; which was held to be ſufficiently 
certain, and the other time laid impoſſible was void: and 
that clauſe was omitted in the /ord Morley s bill; which if 
it bad not been, was held to be good. 

AxD as in time there muſt be convenient certainty, ſo 
uſt there be a place laid in the bill, either pariſh, village, 
or town, where the offence is laid to be done. As for 
example, one Lewis of London, complained for a riot 
committed upon his perſon in Co/e-harbour, but did not 
ſhew where Cole-harbour was, in what county or city; 
yet becauſe it was a known place, it was held to be cer- 
tun enough for the place. And for theſe two circum- 
ſtances of time and place, the court of late times is not 
troubled, for that the lord Egerton in Mich. 3. Fac. made 
an expreſs order, that no man ſhould take exceptions at the 
tet hearing for ſuch uncertainty of form, wherein he might 
ſe, WY have excepted by way of pleading. 


id As for the certainty of perſon, he that ſhall be * 


all in this court, muſt be charged by his true name; for if 
vo Ven be charged in the bill, Thomas cannot be puniſhed, 
an Wy although he made anſwer ; for ſo it was adjudged in 
ti- ¶ /aughar's Caſe, Hill. 2, Fac. where proceſs was prayed 
the WY ainſt Rogers and Alice his wife, and his wife's name 
was Ann, and fo ſhe anſwered; and it was held no anſwer 
ce, d that bill. So the anſwer of Penelope counteſs of Devon- 
Dire to the charge of a bill where ſhe was called Penelope 
al. Ich Rich, ſhe being then ſeparated from lord Rich, wag 
1th held no 3 in fir Richard Chanpernon's Caſe. 
nd Bur a riot is well charged to be committed by J. S, 
of aud three others unknown, for the penalty only goeth ta 
12 JS. and the others are not hurt till they are named ; and 
when 


22 3 
een 
1 


pane un "when they are diſcovered, by a rule of lord Egertor's they 
may be inſerted into the bill at all times within one whole 
_ , Term after the bill exhibited, yea and afterwards by order 


I nave further ſaid, that it muſt be laid down legally; 


 - Inbibiting ſuch ſtrictneſs of form; for which there is a no- 
| Judges in 32. Eliz. As, if I charge the party to have 


people armed, hurting and wounding divers perſons ; al. 


deed was proved againſt the defendant; yet becauſe he was 
legal charge, the defendant was diſmiſſed 3 bur, upon a 


they did agree falſely and maliciouſly to indict the party, 


- Indicted him, juſt cauſe to believe it to be the cauſe of 
his father's death; But 1 ſhall not need to extend ti 


-_ 
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of the court, when ſome defendants are diſcovered by ex- 
amination of the others. 


wherein I would not have it underſtood that every punc. 
tilio muſt be ſtood upon; for there be divers orders ſtraitij 


table order entered of record, upon conference with the 
committed an outrage in the night, with a multitude of 


though I do not fay that it was riotouſly, as I ought to do 
in an indictment, yet it was adjudged a good charge in 
Reynolds' and Vernold's Caſe, 10. Fac. for that the matter 
which made the riot was alledged in other words. But in 
the earl of Northumberland's Caſe againſt Burr for forg- 


ing and publiſhing a deed, the publication of the forgel 


not charged to have publiſhed it knowing it to'be forged, 
which makes the offence in the publiſher, and is the apt 


new bill, was afterwards ſentenced for the offence. 
So in a charge for conſpiracy, if it be not laid that 


it is no conſpiracy; for if it be maliciouſly, yet if it be 
true malice, it is a good informer, although a bad judge. 
And if it be falſe, yet if it be not malicious, it is not pu- 
niſhable; for circumſtances may give the indictor good 
cauſe to believe it to be true; as it fell out in Roch. er's 
Caſe, who was indicted for the death of one Soli, whom 
Noc heſter ſtruck, and in ſhort time after he died: and al- 
though he died not of that hurt, yet had Solm's ſon, wha 


Part 
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then the judges upon hearing counſel will determine of 
the ſame. 


I now draw to the concluſion of the bill; where the 
plaintiff muſt be careful that he pray his proceſs againſt all 
thoſe that he will make defendants ; and that by their right 
names: for if he ſhall charge a man, and ſerve him with 
proceſs, and not crave proceſs againſt him, he is to be 
diſmifled with coſts; as it was ordered in Hutten Fowler's 
Caſe in 36. Eliz. and many more fince ; and the proceſs 
muſt be prayed returnable in the proper court, which is 
cram rege et concilio; for otherwiſe, how ſhall the de- 
fendant know where to make- his appearance? And the 
proceſs muſt be, prayed as it is directed, or otherwiſe the 
bill doth not warrant the proceſs; of which there muſt 
be due regard had, otherwiſe every cauſe will be con- 
founded in another ; and therefore the proceſs muſt in all 
be as the bill. For if the bill be in the name of Grant, 
a proceſs at the ſuit of Grant is not warranted by that bill; 
and a bill at the ſuit of J. S. doth not warrant a proceſs 
at the ſuit of J. S. and J. M. as it was held Hill. 3. fac. 
betwixt Wright and fir Anthony Felton. 

AND thus much for the bill, and the fling thereof, 
which is ordered to be without fees; only two ſhillings 
is paid for the warrant of the proceſs, if it be not ſued out 
before the bill filed, and no other fee taken for any other 
warrant upon the 2's 


4 IX. OF THE DEFENDANT 's APPEARANCE. 


Tus bill being duly filed, which the painti im may per- 
form by- himſelf or his attorney, the defendant is now to 
make his appearance, which (without ſpecial favour) he 


ought 


-- 


157 


part, for that the exception to an illegal charge in a bill PART UK. 
js fitter to be taken by pleading than at the hearing, and 
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ought to do in perſon; and that appearance may be made 
upon proceſs, or without proceſs : upon proceſs of ſubpoena, 
letters miſſive, or recognizance, as I have before alledged: 
without proceſs, when any perſon of worth or honeſty hat 
a ſcandalous bill filed againſt him, having notice theres 
he may appear gratis to purge his reputation; and yet he 
- ſhall have his coſts; as it was adjudged i in the Caſe of fy 
| John Luſon, who appeared to mr. ſerjeant Hale's bill, ar 
had coſts. | 
On, if any man have notice that proceſs is gone out 
againſt him, he may tender himſelf before the day; but the 
plaintiff in that caſe cannot ba compelled to put in tis 
bill till che return of the proceſs: but if proceſs be ſervei 
vpon a man in which his name was miſtaken, he need nc 
appear at all, if he pleaſe. If that the appearance be na 
made until after the return, there hath been uſage, that 
the defendant ſhould pay four-pence for every day after 
the return, and before any attachment awarded for his 50 
dem; which money was wholly and ſolely employed to the 
poor man's box; and bow diverted of late I know nc, 
yet ſurely not to the antient uſe. And for the entry, c 
recording of the appearance, every man payeth two fhil 
lings; that is, one ſhilling to AR e and 
one ſhilling to the uſher, 
In former times this appearance was 8 taken before 
ſome lords, and either in court or council chamber, or in 
che lord keeper's houſe; and of latter times before the 
clerk of the court, who went ſometimes (very rarely) 1 
take the appearance of the defendant; for which he hat 
ever had the fee of ten ſhillings ; the gaining whereof hath 
cauſed the under-clerk to attend all perſons of any emi- 
nence, to take their appearance at their houſe or lodging; 


which is a great derogation to the dignity of this courh tad 
and fit to be looked unto, leſt in ſhort time it breed cct-· Not 

- tempt and much diſhonour thereunto. And it is to our 
noted, that although the plaintiff who is the proſecutor t 
EY | be 
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be difabled by outlawry, excommunication, or any other PART u. 
means in the defendant's knowledge, yet muſt the defend- 
ant yield his obedience to the proceſs, to attend the court, 
until he hath pleaded that diſability, and the ſame appear 


of, Wi unto the court upon record; at which time the king's at- 
be torney may, if he pleaſe, ſupply the plaintiff's defect, and 
jo proſecute the cauſe for the king ; and if he ſhall fail to 
nd appear, an attachment ſhall be awarded before the defend- 
ant's appearance. 
3 Txxn muſt he enter into a bond not to depart with- 


out licenſe of the court, which, in antient times, was 
done upon every appearance, and in thoſe days moſt com- 
„ monly with ſureties to appear à die in diem; which was 
* Jong time uſed, but now never uſed but upon great cauſe, 
* and the ſpecial command of the lord keeper, or the court; 
but now his appearance is received, paying ten ſhillings 
for the fees of the attachment. But it happens many 


1 times, that the defendant cannot appear by reaſon of age, 
| ſickneſs, impotency, or impriſonment, neceſſary employ- 
* ment in the king's ſervice, or ſuch- like lawful cauſes; 
* all which, if faith be made of it by oath, doth amount 
into an appearance; and doth not only excuſe the con- 


Itempt, but, upon his requeſt, he may have a commiſſion 
e dake the anſwer or examination in the country, directed 
to commiſſioners; which were at firſt eſpecially appointed 
* in all counties by the lord keeper, but, after, indifferently 
) choſen by the parties, and time and place appointed, and 
han Wi greed upon, the manner whereof I ſhall declare hereafter 
ban in their places. Sometimes the defendant doth appear 
emi. {Waiter attachment awarded; yet upon oath, that he was 
ing bindered by waters, or any caſual misfortune, or that he 
had not notice of the ſubpœna till after the return, or | 
not in ſuch due time as he could prepare himſelf for his © 


CCl 

o be journey, if he live in remote parts, his contempt ſhall be 

cut excuſed. Theſe excuſes were heretofore allowed by the 
he , b , 


lord 


and the client nor attorney ſhall be compelled to attend 
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lord keeper, Jord chancellor, or the court; but of late, 
_- bonds are taken of him not to depart without licenſe, 
which lie in court without uſe, only the clerk's benefit 
for taking tbem. 

Fux appearance being entered, the defendant muſt 
now retain his attorney, who muſt take the record of the 
bill from the file, and copy it for the client, which the 
clerk of the court ought to deliver: but if no bill be then 
filed of record, then is the defendant to have his coſts for 

his travail, which, in former times, were taxed by the 
Ven chancellor, but now by the clerk of the court; whic il kat 
are allowed to all perſons, yea even to thoſe which are i = 7 
forms pauperis : for as the lord Egerton uſed to ay, d. 
though they paid no fees, yet they muſt pay for viCtuas Fd 
and lodging. Yet is not this rule ſo general that it hold. 

eth in all caſes; for in the king's caſe, the defendant is to 
- attend for the bill by the king's attorney, or almoner, and 

cannot be diſcharged without their aſſent. 
Tun copy of the bill being made, the defendant is to 
pay for the ſame twelve-pence for every ſheet, whered 
ſix-pence the attorney is to pay to the clerk of the court, 
and fix-pence he is to keep to himſelf, by the eſtabliſhed 
orders of the lord Egertin and the judges; and by the 
fame, ordered the attorney to ſubſcribe the copy to agree 


with the record, and put his name, as a teſtimony thereof: 


the clerk of the court for his ſabſcription, as formerly wa 
uſed; for which the clerk had always two ſhillings ; but 
ſince theſe latter orders it is wholly left, to his great pre- 
judice much more than the value of his ſubſcription, by 
the ee in their alle a; 
 - Copies. Liſcre 
Tux bill thus copied by the defendant $ attorney, it i 
then, or ſhould be, carried to counſel to draw anſwerj 
who, were heretofore always in all caſes appointed (5 |nitte 
- have faid) by the court; but now of late (ſuch is the abuſe) 
à Cares 


* 
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\ careleſs anſwer is drawn by an ignorant clerk, and more PART 1. 
fimple counſellors hands gained unto it, for half fee, and 

ſo the court filled with frivolous and inſufficient plead- 

ings = A ET 


F. x. OF THE DEFENDANT'S ANSWER. 


HavinG now furniſhed the defendant with a copy of 
that which is ſuggeſted againſt him, and ſent him to his 
counſel to be well adviſed what anſwer he ſhall put in, I 
will firſt new how the anſwer is to be put in, in general; 
and in the next place ſhew, that defendants do either anſwer 


n court, or by commiſſion in the country. By ordinary 
„Corte the defendants have eight days to frame and bring 
J in their anſwer into the court; unleſs in ſome caſes, by 


reaſon of the weight of the matter, tediouſneſs, or intri- 
cacy, or ſhortneſs of the Term after the return of the pro- 
ceſs, the court will ſhew grace upon motion, in giving 
longer time. But if the defendant's counſel find that the 
bill containeth matter of title, which they cannot anſwer 
with ſafety without fight of the defendant's evidence or 
writings ; then, upon oath made that his evidence or writ- 
ings are in ſome remote part from the court, he hath time 
given him to anſwer until the next Term of courſe by 
the clerk of the court. But counſel being to frame the 
anſwer, which cannot be done without conference with 
the client, and inature deliberation, the defendant muſt 


LAKK 


—_— ks ths. | 


＋ 8 


Pre- Neither put in a plea, demurrer, or an anſwer, or (as ſer- 
05 an: Hale did) an anſwer having all thoſe titles; and thoſe 
re not tied to any certain proportion, but are left to the 

ecrretion of the counſel, for that occaſion may be ſome- 


mes to draw them ſhorter, ſometimes longer. But if it 
hall be ſtuffed either with ſcandalous matter, as the com- 


nittee to whom it is referred ſhall aſſeſ ho hath power 
T9. 1K M | tv 
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bar m. ſo to do by an order of the e d been in 10 


35. Elia. but if there be ſcurrilous or ſcandalous matter, 


the defendant ſhall be committed, yea the counſel whoſe 
hand is to the anſwer (as none can be received without a 


- counſellor's hand) ſhall be grievoufly rebuked, and ſome. 
times ordered that their hands ſhall not at any time after 


be taken to. any pleading in this court, yea and ſometimes 


committed to the Fleet; of all which examples are innu- 
enable.” | 


A PLEA' is ſome matter of record, and, as the lawyer 
faith, containing matter dehors (out of) the bill; which 
being alledged, barreth any further proceeding in the cauſe, 
And this may be of divers ſorts, either to the diſability d 
the perſon of the plaintiff, to the juriſdiction of the court, 


or to the matter of the charge. 


A PLEA to the diſability of the perſon, is either an 
outlawry or excommunication, and conviction of felony, 
præmunire or recuſancy, conſpiracy or rebellious con- 
tempt, in the ſame court; in all which caſes, the defend- 
ant is to plead the conviction truly; and in outlawry or 
excommunication he is to annex the ſame ſub pede /izilli of 


the ſeveral courts where the plaintiff is convicted, and 


affix them to his plea; and theſe are accepted without 


_ -oath, becauſe the ſeals give faith unto them. 


Bor it hath been a queſtion, What ſeal ſhould be an- 
nexed to the outlawry ? And the lord chancellor Exertm 
would allow none but the great ſeal, and the whole record 


of the outlawry ſhould be pleaded; but the lord chan- 


cellor St. Aban's allowed the ordinary ſeal wherewith writ 
of capias utlagatum are ſealed; with the capias utlagatum 


only annexed; and the lord Egerton's reaſon was, becauk 
the plea was in delay of the plaintiff. - But in all other 


caſes the defendant is to put in his plea upon oath, to 
give certainty that it be not feigned; and in all he dot 


demand judgment, whether the plaintiff ſhall be anſwered] 
- and in all theſe caſes the pkintiff is barred till he reverk 


te 


. 
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the outlawry; and procure abſolition; and in other caſes PART III. 
ſet himſelf ſtraight : and by the lard Egerton's rules, if he 
4o not the ſame within two terms, he ſhall be diſmiſſed 
with his colts. 

- A PLEA to the juriſdiction of the court is, when a per- 
fon living in the Stannaries or Cinque Ports is called to 
anſwer, and ſhall plead, that by ſeveral charters of kings 
of this realm they ought to be impleaded before their 
warden, who hath power to puniſh them for their offences 
complained of, if they did demerit; and therefore pray- 
eth judgment, whether he ſhall make other anſwer in this 
court, Or ſometimes the defendant will plead, that the 
offence was committed within the principality of Wales, 
or county. palatine of Cheſter or Lancaſter, and in theſe 
caſes is puniſhable. Theſe and ſuch-like pleas to the ju- 
nſdition of the court in which judgment was prayed, 
whether the defendant ſhall make further anſwer, are all 
put in upon oath, and do ſuſpend the cauſe till the ſame be 

APLEA to the matter of the charge ſometimes admit- 
ech the matter, and yet alledgeth foreign matter of record, 
dat he ought not to anſwer it; as if a perjury be complain- 
out A of to have been committed in an anſwer in the chan- 

eery, or in a depoſition there, the defendant ſheweth the 
.n. auſe wherein the perjury is ſuppoſed to have been com- 
1 mitted doth yet depend AE: and ſo demands 
cord Juigment, | 
** SOMETIMES the defendant confeſſeth the matter, ad 
unis det heweth that he hath been autrefoits convict, and pu- 
om Wed in another court; and demandeth judgment, whe- 
ue ber this court will proceed to puniſh him again. 


* SOMETIMES the defendant denieth the ſuggeſtion, and 
* confronteth the accuſation, and maketh good his denial by 
dh ny trials at Jaw paſſed for him, and the judgments and 


Entences of other courts; and demandeth judgment, whe- 
iter, after ſuch legal trials, he ſhall be troubled; in all 
| ' M2 | 3 
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be over-ruled, neither ought he to be further proſecuted; 
but if in theſe. latter times, and in theſe latter caſes, and 
the like, he doth without better anſwer fubmit himſelf to 
examination, and the cauſe proceed to examination of wit. 
neſſes, and come to hearing, this plea to the matter doth 
ſupply the place for an anſwer ; as was nn. in 


Hoſkins Caſe againſt Martington. 


\DEMURRER is admiſſion of the bill pro tempore; and yet 


for ſomething therein contained matter is alledged, that the 


defendant ought not to make any anſwer ; and that 1s either 
for inſufficiency of matter or of form. 

INSUFFICIENCY of matter is alledged, ſometimes, that 
the matter in charge tendeth to accuſe the defendant of 
ſome crime which may be capital; in which caſe nemo te- 
netur prodere ſeipſum; or upon a penal law, where he is to 
forfeit his goods: ſometimes, that the matter is proper for 


eccleſiaſtical cognizance, as defamation, or ſuch-like: 


ſometimes, that it is petty or trivial, and ſo not worthy the 


_ dignity of the court. Theſe and ſuch-like are __ of 


demurrer for inſufficiency of matter. 
DEMURRER, for inſufficiency of form hath ſometimes 


been for the extraordinary length of the bill above the al- 


lotted proportion of fifteen ſheets ; but it was long fince 
over-ruled, that the defendant ought to be recompenſed by 
coſts for unneceſlary length, and no cauſe of demurrer, 
But demurrer is in all caſes where there wanteth certain- 
ty, or legal words of charge in the bill; of which I have 
ſpoken before. And all theſe demurrers demand judgment, 
whether the defendarit ſhall make further anſwer ; which 
are to be put into the court by the defendant in perſon, 
and not by his attorney, as the lerd Egerton held it ſtriftly. 
But if he reſt not upon the demurrer, but plead over de- 
nying the matter, then is the demurrer waved, and the 
defendant proceedeth to examination. If they reſt up?! 
the matter in law, then muſt it be over-ruled ; which 1s 
d done 


* 
* 


* * 
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done either by referring it to the ſame judge, or to the PART ut. 


king's counſel, or by the judgment of the court upon 


public motion, or the lord keeper's private opinion. The 


two former are uſual in demurrers to form and matter; 
and in pleas to the matter of the bill; and to conſider if 
difabilities be legally pleaded. But in pleas or &.murrers 

which ſound to the juriſdiction of the court, the two latter 


are moſt uſual, and moſt ſafe for the honour and dignity of 


the court; and if the ſame being referred by order, be ad- 


judged againſt the defendant, or otherwiſe over-ruled, then 
is he in ordinary courſe to pay the plaintiff for his charges 
and delay forty ſhillings; and many times much more, if 


the court conceive the plea or demurrer to be put in only 
for delay, or to confront the court; as the lord Houghton 
paid ten pounds to fir Edward Cole. 
Bur if his plea or demurrer be held good, then is he 

abſolutely diſmiſſed with his coſts; yet if there be many 
charges in a bill, and the defendant demurreth to them all, 
and the judge certify the demurrer good for all but one 
only, which he muſt anſwer, in that caſe the defendant ſhall 
pay forty ſhillings coſts, for that the certificate is for the 
plaintiff's advantage : and if the plaintiff, procure no re- 
ference. or motion of the ſame ; or if after the ſame be re- 
ferred, the plaintiff let it reſt, and doth not proſecute it; 
by an order taken by the lord Egerton, if the certificate be 
not procured by the plaintiff within two Terms after the 
reference, the defendant is to be diſmiſſed with his coſts. 
But that is to be underſtood always, if it be by the plain- 
tif's neglect; for many times the judges leiſure will not 
luſfer them to determine ſome long and intricate caſes. 
But upon the judges” certificate, if the ſame determine the 
matter which is referred, that the defendant ought to 
make a better anſwer, thereupori doth the clerk of the 
court make a warrant to the proceſs-maker, to make a 
ſalpena ad faciendum meliorem reſponſionem ; which is only 
in the Ss the firſt /ubpayna, but that the ſame is in- 
M 3 dorſed 
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FAR x II. derſed with theſe words, ad faciendum meliorem ' reſpon. 

| ſionem. And if default be of appearance, proceſs of con- 

tempt goeth (as is formerly declared). But if the judges 

determine not the matter of the plea or demurrer, and ſo 

leave it to the better judgment of the court, then muſt 

the court be moved upon the. certificate, and the defendant 

is thereupon diſmiſſed, or ordered to make better anſwer; 

and upon that anſwer, the clerk of the court maketh this 

warrant to the proceſs-maker, to make a ſubpana ad fa- 

ciendum meliorem reſponfionem ; whereupon the defendant 

muſt anſwer. For if he ſhould delay with the court ſe- 

veral times by dilatory pleadings, if the ſame be certified 

* againſt him a third time, he ſhall be committed, and not 

: delivered till he hath anſwered; and the coſts are doublet 
| upon every certificate. 

"Taos having brought the defendant in to anſwer, he 
muſt by his anſwer either confeſs the offence where with 
he is charged, and ſubmit himſelf to the mercy of the 
court, which in caſe he be guilty is his fureſt and molt 
advantageous way; which was uſed in H. S. s time to be 

"62 upon the table in their ſhirts, by men of great worth (viz. 
* Devereux and divers others ſubmitted themſelves in their 
thirts upon the table in the court, and fir William Butler, 
fer Mathew Brown, and fir Jobn Leigh ſubmitted them- 

- ſelves to the king in the court; and were pardoned); or 

elſe he muſt abſolutely deny it; or he muſt juſtify the fact 

by reaſon of fome title, or provocation, and plead over to 
the manner, which is a better courſe than an abſolute de- 

- nial; for a mild anſwer abateth the ſharpneſs of a bitter 

bill, and aſſuageth the edge of ſeverity, when it is open 
to the court; and in any of theſe the plaintiff may ex- 
mine upon interrogatories. 

Joux Jones, regifter del dioces, et un alderman del city 
de Glouceſter, fuit trahe en ceſt court (enter autres chiſes) 
pur maintenance. Il plead non culp. et puis per ſes teſtimoignes 

prove que il ne ad maintayne ; mes al oyer ces fuit reject, a 


Mol 
tho! 
den 
wie 
con 
don 
ney 
ſhe! 

| 
ſho 


lian 


=p 


= 


| A TREATISE OF THE COURT OF STAR CHAMBER, 


E maintenance ſolemment examin. pur ceo que doit aver cto 
defend. per ſes teftimorgnes. Ceo fuit ſentence Hil. Car. R. 1. 
Axp the anſwer muſt be engroſſed in parchment, and 
ſubſcribed by counſel, and ſo brought to the clerk of the 
court, who is to give the defendant his oath z which is, 


that fo much of the anſwer as containeth his own act arid 


deed, he knoweth to be true; and ſo much as containeth 


another man's, he ſuppoſeth to be true; and he ſweareth 
likewiſe, that he ſhall make true anſwers to ſuch interroga- 


tories as ſhall be miniſtered unto him concerning that 


cauſe: and thereupon the clerk writeth Jurat. and puts 


his hand thereunto; and this ſubſcription of him is a teſti- 
mony againſt all men, that the defendant was ſworn, al- 
though the ſame were done alone, and the defendant will 
deny it; as was notorious in the lady Roſs's Caſe, Who 
witkedly denied that ſhe was ſworn to cover the falſhood 
contained in her anſwer and examination. This being 
done, the record is delivered over to the plaintiff's attor- 


ney to be copied for him, for which he payeth y 
ſheet, as the defendant did for the bill. 

Bur here doth ariſe another queſtion, Whether al wen 
ſhould be ſworn to their anſwer ? And the lords of the par- 
lament ſay, that they ought not to be ſworn, but only 
ſhould anſwer upon their honour ; and I know that Henry 
earl of Lincoln food upon this in queen Elizabeth's time; 
but in vain, for he was over- ruled in it, and did anſwer 


upon his oath” But becauſe it is held an encroachment, - 


let us look into former times. In 6. H. 8. I find that 
the carl of Northumberland had a day given him to appear, 
and to deliberate; an velit directe reſpendere cauſis verſus cum 


exhibitis in hac curid, ſecundum modum & ordinem curic; 
vel /i velit Jubmittere pietati domini regis in omnibus. But 
it is true, that what is modus et 'ordo curiæ doth not ap- 
pear; and afterwards he did ſubmit himſelf to the king in 


all; but I conceive it to be ſuch a privilege which he then 


1288 1 But in 11. H. 8. the lord Ogle, ſworn upon a2 
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Norwich corporale præſtitit juramentum; and in 17: H. g. 
the lord Morley made oath for a contempt; and in latter 
times I could ſhew many of that nature; but theſe ſhall 
ſuffice to manifeſt, that the fame was not encroached upon 
„ e eee __ as . 


Aale that 1 ne | 


(except corporations) freed from putting in an anſwer in 
this court by oath ; for the body politic is without a ſoul, 
to. be tried by oath; for attornies do not make oath there, 
as in the eccleſiaſtical courts, ſuper animam magiſtri; and 
all things are done againſt corporations in court by their 


attorney, who by law muſt be authoriſed under-their com- 


mon- ſeal; and if any depart without anſwery an attach- 
ment ſhall be awarded againſt him. But if any perſon ſhall 
refuſe to anſwer, being impriſoned, he ſhall have day given 
him, and be cloſe impriſoned; and if that will not pre- 
vail, he ſhall, by another day, have the bill taken pro con- 
feſſo; or ſometimes he is in with bread and water, as 
; JOUrS roy Ee RO 


4 Xt, oF EXAMINATION, | 


An is not perfect without examination and it 
is part of the cath taken, to make true anfwer to the in- 


terrogatories, which in antient times was called examina- 


tug fuper 'Teſponfionem ſuam; for to any offerice a man 
in a; continued courſe may make a plauſible anſwer ; but 
where in his own excuſes à ſhort queſtion is aſked him to 


which he muſtranſwer, the nakedneſs of his excuſe is diſco- 


vered, as Adam's was. And of this kind of examination there 


are excellent precedents in the time of H. 8. when the exami- 


nations were taken by the lord chancellor in the court, where 
the interrogatories were nover above ſix or ſeyen, and thoſe 
lle | b ' ever} 
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every one a ſhort queſtion. As the biſhop of St. Aſaph | in PART u. 
10. H. 8. being charged for the receiving of the pope's 
bull for confirmation before the king's licenſe, where- 
upon he was interrogated, An fecerit homagium ſuum regi 
minus conſecrationis receptum! dicit, quod non.—An habuerit 
aſſenſum regium aſſenſum ſuum cum ſibi ante minus receptum? 
dicit, quod non, niſi ſolum aſſenſum ſuum cum ſibi conferrent 
ehiſcopatum.—An pronunciavit juri ſue in omnibus per ſance- 
num patrem pro proviſis, et etiam omnibus quæ ſonarent 

in detrimentum regni ſeu læſionem coronæ et dignitatis ſue 
ante minus conſecrationis receptum? dicit, quod non. Which 
biſhop being put to his choice, whether he would ſtand 

to his defence, or ſubmit himſelf to the king's mercy, ſub- 
mitted himſelf at bar, and craved pardon. But afterwards 
this advantage of examination was uſed like a Spaniſh In- 
quiſition, to rack men's conſciences, nay to perplex them 

by intricate queſtions, thereby to make contraricties, 
which may eaſily happen to ſimple men; and men were 
examined upon one hundred interrogatories, nay, and ex- 
anined of the whole courſe of their lives; but that was 
grounded eſpecially upon the weakneſs of the defendant, 
who is ſworn to anſwer no other interrogatories but ſuch 

8 concern the cauſe. But to prevent this vexation, the 
court gave the plaintiff only four days liberty for him to 
copy, peruſe, draw, engroſs, and put in the articles where- 
upon the defendant is to be examined; and theſe were to 

be drawn and ſubſcribed by counſel, who ſhould be aſhamed 

to draw ſuch immaterial queſtions, or ſo infinite, eſpecially 
ſuch a counſel as underſtands the courſe of that high court. 
But clerks, finding commodity would come to themſelves, 
iay the client eaſily from the charge of attending counſe}, _ 
but brought a terrible charge upon the client of length of 
book, and ſo perplex the court with tedious matters to no 
purpoſe, and draw a ſcandal thereupon of infinite ex- 
pence; which with little conſideration would be eaſed, if 

| were reſtored to antient courſe, and counſel learned 
and 
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and difcreet appointed by the court. But to eaſe the ſub. 
ject, the lord keeper Bacon made an order, that upon ng 
bill the defendant ſhould be examined upon above fifteen 


articles, and thoſe are not to contain above two queſ. 


tions in any one of them; and if there were any more im- 
pertinent, the plaintiff ſhould pay fifteen ſhillings the ar. 
ticle for every one of them which he fo adminiſtered; 
which order is in force to this day. 

Ay the lord chancellor Egerton went further: that if 
any of theſe fifteen interrogatories did examine the de- 
fendant upon his life, whether he were a thief or innocent, 


or of any crime not charged, nay, to examine a knight 
whether he had not hedged or ditched in his time, to diſ- 


grace him, not only the plaintiff himſelf, but any one which 
drew theſe interrogatories, was committed. Yet it is 
uſual to put thirty, forty, yea fifty interrogatories, and 
each to contain twenty or thirty queſtions; and this done 
by buſy clerks or ignorant counſellors. 

Ir the defendant ſhall depart after his anſwer put in be- 


fore he be examined, an attachment is awarded againſt him 


for his contempt, upon the examiner's certificate that he 


doth not attend him; but if upon his entering into exami- 


nation he find the interrogatories in multitude or imperti- 
nent, he may repair to the lord keeper, or the court, and 
pray that they may be conſidered of; which is ſo done; and 
then, if after refererice he depart before examination, a 
fubpana is awarded againſt him to appear in uſual form; 


but the fame is indorſed in his verbis, ad faciend. reſpm- 


feonem interrogat. But when the defendant cometh to be 
examined, the ſame is done. privately, and apart, that the 
defendant can have no advice to anſwer; neither may he 
or his counſel have any ſight of the interrogatories to give 
him any directions, but the examiner readeth an interro: 


gatory, and requireth an anſwer to the ſame, and then 
readeth another; by reafon whereof if he afftm a falſchood 


at n he is taken in an error, whereby he is compelled to 
reform 
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reform his error; and this examination may be in any part PART In. 
amended by him before he putteth his hand thereto, where- 
by he doth acknowledge it to be that by which he will 
abide, 
Bur the plaintiff can adminiſter interrogatories but 
once; for although, after he hath ſeen the examination, 
he could clear the cauſe by aſking one queſtion, yet ſhall 
he not have that advantage, for nan oportet quenguam er- 
rare bis; and in this warfare his error is deadly to his cauſe. 
But the defendant i is tied to give a preciſe and direct an- 
fwer to the articles, as well concerning the fact charged, 
35 any circumſtances which are pertinent to reveal the 
truth, And for matter of his own act, he muſt not an- 
wer to his remembrance, but directly: but for words 
ſpoken whereby collection may be made of the fact, it 
hath been held, that theſe may be anſwered by his re- 
membrance. But if the words he thoſe for which he is- 
charged in the bill, he muſt anſwer them certainly. If 
the defendant will not anſwer directly to any material queſ- 
tion which -ought to be anſwered, then, after the exami- 
nation finiſhed by the examiner, and the copy delivered to 
the plaintiff, the plaintiff may move the court to have the 
ame referred to the conſideration of any judge, or the 
king's counſel z who, conferring the anſwer with the in- 
terrogatories, will certify his opinion. If the counſel cer- 
tify the articles not well anſwered, then the defendant pay- 
eth the plaintiff twenty ſhillings coſts, and upon the cer- - - 
tificate the clerk of the court awardeth a ſulpœna againſt 
the defendant, ad faciendum meliorem reſponſionem to the 
interrogatories. If he ſhall anſwer inſufficiently the ſe- 
cond time, upon the certificate, the coſts are doubled 
again, and the defendant committed till he will anſwer. 
And ſo I have known ſome to continue in contempt during 
their lives. 80 did Thomas Ellis ad ſectam Hill, for that N 
he would not reveal the names of ſome perſons he ſet on 
work to commit an outrage. For in caſe of interrogato- 
1 „ 0 


| - of in this court, when the king doth pardon any ſuit here 


ſhall be diſmiſſed with coſts, unleſs he can ſhew-good cauſ 


e have omitted to treat of one kind of pleading 
very frequent in latter times, which is, the pleading of the 


thought good to handle it by itſelf. - 


ſuch a one fir Pexal Brecas obtained 10. Jac. and this 


rein continuance. But if the king. grant 'a pardon for an 
offence befare it de complained of, and the party being 


the hearing of the cauſe, he hath loſt the benefit of the 


| the court he muſt plead it, and ſhew it forth under the 
| ſeal, and crave that it may be allowed. Sometimes the 
defendant diſavoweth the benefit of the pardon. So did 
fr Robert Sheffield in 10. H. 8. ſubmit himſelf to the 
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ries it cannot be taken: pro confeſſo, for that is but a que. 
tion, and no poſition, as a bill is. But if the plaintiff pro. 
cure a reference, and do not attend the committee, and 
procure a certificate within two Terms, the defendant 


to the lord keeper, or clerk of the court, 


8. X11, OF PARDONS. | 


grads: entreated of * demurrers, anſwers, and ex. 


king's pardon; which becauſe it yieldeth many queſtions, 
and, as I conceive, is not tied in all caſes to the certain 
time of putting it in by way of anſwer, I have therefore 


Panos are of two forts : ſpecial or general. Spe- 
cial pardon for a particular offence which is complained 


depending, as fir Edward Coke hath declared, although the 
fame be granted when the cauſe is ready to be heard; for 


may be pleaded at any time, ſo it were granted puis le dar- 


called to anſwer will not plead it, meaning to uſe it at 


pardon; as the lord Popham held.it in Fenner and Warren's 
Caſe ; but his duty is, at the next time he is called into 


king's mercy upon his knees, upon the table, before the 
ler; 
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ther the pleading of a pardon be not a confeſſion of the of- 
fence? or if a perſon plead a pardon, Whether he may be 
received to deny the-offence? or, Whether the pardon ſhall 
be allowed, -unleſs the defendant humbly acknowledge the 
offence? And in Werglin's and Manning's Caſe, where 
the defendants plead a pardon, and would afterwards have 
relinquiſhed it; for that the court refuſed to give them 
leave, unleſs they would relinquiſh it for all; and thereupon 
the court proceeded not; but the lord chancellor Egerton 
made that the reaſon of his decree againſt the defendants in 
chancery whereupon he overthrew old Werglin's will, made 
with the greateſt perfection that ever I knew any: which 
error, I hope, God hath pardoned ; for ſurely a man may 
plead his pardon to ſave his expence, although he be in- 
nocent of the crime; as that learned gentleman fr John 
Walters ſaid in that Caſe, he would never neglect God's 
pardon and the king's. And it is to be ſeen in 7. H 8, 
fir John Denham pleading the king's pardon, he pleaded 
and craved the allowance with proteſtation of his innocen- 
cy; and although great deliberation was had with the judges 
and king's counſel about the pleading, yet the pardon was 
in open court allowed him. And although a pardon be 
pleaded, yet ſhall not that wholly determine the cauſe, as 
pleas and demurrers ſhall do: for after that plea the court 
may proceed for the plaintiff's relief, although the king's 
fine be gone ; as it was adjudged betwixt Read and Lygon 
in 1. E. G. and in 34. £+iz. betwixt Brewerton and Starkey. 
Yea, and at all times upon ſpecial pardons pleaded which 
ve obtained after the ſuit depending, he which pleadeth the 


pardon muſt pay the coſts of the plaintiff expended be- 


fore the pardon pleaded: but it is to be otherwiſe when 
the defendant pleadeth a general pardon ; for the plaintiff 


luck; and ſo did one Croke about the ime time; but that PART UL, 
was, for that his writ of allowance for the pardon was ſur- 
reptitiouſly obtained. But it hath been queſtioned, Whe- 
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is the rather to blame to queſtion * knowing that te 


offence 
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Arts or THE COURT OF STAR CHAMBER, AT 
offence is pardoned. Yet that grows alſo queſtionable, fo 
that the ſame general pardon is not of force, unleſs th 
fame be pleaded; and he cannot tell whether the defend. 

ant will plead the ſame or not; but ſurely the ſame hath 
deen a great queſtion, whether the courts of juſtice ſhal 


take notice of. the general pardon without pleading, a —4 
the judges do upon trial of life, theſe cauſes being crimind,' Wl againſt 
and trenching almoſt as far as life; and the court for many ney, tl 
years did give allowance rn ee that it 
hearing, without pleading. And 1 
Bor it ſeemeth, upon the conſideration of the many opinio 
_— both of perſons and offences contained in ge. Wi who h. 

neral pardons, "and fir Jobn Denham's Caſe, and other and nc 
precedents, the ſame by opinion of the judges hath been Wl that w 
denied, * and fo ſtrictly been obſerved, that unleſs the de- have : 


' fendant plead the general pardon by way of anſwer, it can- Will plead 
not be allowed him. For it was denied to thoſe of the Wl who i: 
Dutch nation who were denizens, to be pleaded by way WMH vithir 
of rejoinder ; for ſeeing they might have pleaded it by way o it v 
of anſwer, they ſurceaſe their time. ſubſid 
Bur in ſome caſes the general pardon ſhall be allowed Ax 
to the defendant at the hearing, without pleading by way WW be pu 
of anſwer; for whereas all offences which have depended ¶ out e: 
above eight years in the Star Chamber are pardoned Wi houlc 
wholly, and thoſe that have depended above four years e ot! 
the corporal puniſhment is. pardoned, in thoſe caſes the Wl proof: 
pardon cannot be pleaded by way of anſwer: and if it Wi natior 
ſhould not be allowed by way of demand, it were in vain and n 
to have it inſerted. Weak: 
AXD that this hath been ſo allowed at the hearing, may WJ exam; 

be ſeen in the Caſe of Gelding againſt Sharp, M. 8. Jac. in cal 

as in divers other Caſes. Yet let me obſerve this, that the held, 

general pardon may be pleaded after a demurrer put in, Vs 

= or any inſufficient anſwer ; as it was adjudged in Stephen; WW ama. 
and Dadd's Caſe, and in the Caſe of Brooke and Oldfield. WW hay 
The court may refer the conſideration of a plea of a pu- 
ö a : don 
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don to be conſidered of; and if it be not legally pleaded, 
he ſhall be ordered to make a better anſwer, and then he 
may plead it better. Yet there be ſome Caſes wherein the 
court uſually taketh notice of the pardon, without plead- 
ing; and when perſons have committed contempts in 
non- appearance, and proceſs of attachment is prayed 
azainſt them, upon allegation of the pardon by the attor- 
ney, the proceſs of contempt is ſtayed ; and yet it ſeemeth, 
that in ſtrictneſs of law the proceſs ought to proceed. 
And I well remember, that the lord Egerton was of that 
| opinion in the Caſe of Henry earl of Lincoln, and aſked me 
"a who had atithority to allow of the pardons but the court, 
and not the cletks: yet the lord Egerton was of opinion, 
that where the contempt was pardoned, the plaintiff ſhould 
have no coſts for his proceſs of contempt: But all cannot 
plead this general pardon ; for an alien born, not denizen, 
who is only a ſubject ratione loci, is no ſubject intended 
within the benefit of the parliament to be pardoned; and 
it was adjudged inthe Dutch Caſe; and yet they pay 
ſubſidy (as was then alledged), which moveth the pardon. 
AND note, that upon the plea of the pardon, which muſt 
be put in by the party himſelf, the party is diſcharged with- 
out examination upon interrogatories, although the court 
ſhould be pleaſed to proceed for the plaintiff's damages, 
a other relief; for the plaintiff ſhall in that caſe make his 
proofs, and not help himſelf from the defendant's exami- 
pation, that being only a prerogative annexed to the crown, 
and not civilly allowed betwixt party and party, unleſs in 
caſe the plaintiff will be concluded by the defendant's own 
examination, And it hath been much queſtioned, whether 
in caſe of forgery upon the ſtat. 15. Eliz. Dyer; and there 
held, that he pardoned the corporal puniſhment ; but that 
Was after ſentence, and the party may releaſe the coſts and 
n <mages, and yet they are parcel of the ſentence. But of this 
se ſpoken in the Second Part in treating of forgery. 


— — 
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do not appear, being ſufficiently admoniſhed to appear; 
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F XIII. OATH OF SERVING PROCESS, AND OF o 
FOR EXCUSE OF APPEARANCE. 


Hare paſſed through the proceſs of the court to 
bring men in to anſwer, I touched the ground of proce 
in contempt; which is an oath to charge the party with 
the contempt. For it is great reaſon, that as the defend. 
ant ſhall be puniſhed by commitment- to the Fleet, if he 


fo likewiſe, if the plaintiff will either by himſelf or ay 
other make a falſe oath that he was warned ſufficiently, 
When in truth he was not ſufficiently warned, or perhaps 
not at all, then the plaintiff for ſuch vexation ſhall be ſu. 
je& to puniſhment. For which purpoſe, before any pro- 
ceſs of contempt is awarded, the oath of him which teſ. 
tifieth the ſervice of the proceſs is entered upon record, 
and ſworn unto; which affidavit was antiently made before 
- the lord chancellor or lord keeper : but in the time of 
cardinal Wolſey in the 18th year of H. 8. there was an 
order entered, that upon affidavit made, proceſs ſhould go 
forth in ordinary courſe, ſo that the oath was made before 
aà maſter of the chancery; but of late times, the fame 
hath been denied to be read in the court; as it was in fr 
Stephen Preftor's Cale; and ſince that time the clerk of 
- the court hath authority to give the oath, and to keep the 
ume upon record, that if the defendant be unduly vexed, 
he may take his remedy thereupon, | 
Bur it is to be obſerved, that although the oath be falſe 
the other party cannot confront that oath with another, 
fo that the ſecond oath doth ſtand with the former, that 
both may be true; but if the firſt oath be falſe, the part 
grieved may take his remedy by bill, but he ought to be 
Tuxxk was in antient times no oath made for the ſer- 
vice of. any proceſs, except only for appearance and in- 
2 5 junction, 
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junction, by reaſon that the parties did always perſonally PART ur. 


attend the court; and ſince that time that they had liberty 
to appear by attorney, the defendant is called to rejoin, or 
join in commiſſion to examine witneſſes by proceſs, and to 
hear judgment by proceſs, and to pay coſts by proceſs; 
all which he was ordered formerly to do, and was to- per- 
farm it at his peril. I. ſhall therefore ſhortly ſet down 
what oaths have been held ſufficient in all theſe caſes to com- 
pel the perſon to appear, and what oaths have been held 
EEC a 
> I-14 Yo 

+ an oath of ſhewing the writ to PAR kane been 
and delivering a ticket, or leaxing the fame at his houſe of 
abode, ſo that he were there, or he which ſerved it was 
told by any child or ſervant of his that he was there, before 
the return, hath ever been ſufficient. 

BuT if a meſſenger were ſent-from the Gn, or if the 
ſub-almoner, who is known to the court, make the oath, 
then his oath of information given to him that the party 
acknowledged that he was ſerved, hath been held ground 
for an attachment. But in caſe of appearance, every de- 
fendant muſt have particular notice of the ſuit, although at 
the firſt the party principal only were called, and he was 
enjoined to bring in his ſervants. But then many times 
oaths were made that he did his endeavour, and his ſer- 
vants' wilfully departed from bim; which, if he were bound 
in recoghizance to produce them (as was moſt uſual), did 
not diſpenſe with the ſame. And more than that, it ap- 
pears in H. 8.'s time, that one being bound to appear by 
recognizance, made himſelf to be arreſted as he came, and 
impriſoned in the Compter, by reaſon whereof he could not 
appear at his day; and upon oath hereof he could not be 
diſcharged, but the time was referred to the king's coun- 
el. But this is not to my purpoſe for appearing upon 
proceſs ; in which caſe CC FER to the wite 

Vor. * N was 
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PART in. was beld s good ſervice, and oath made of the parties, or 
any ſtander-by that ſaw the ſervice. | 

Nov for excuſes for appearances, I find there be many 

. that diſpenſe with this writ; as if the age of the defendant 

de above ſeventy years. Solikewiſe impotency and ſickne(s; 

and ſuch an oath was allowed for one Henry Hudſon in 

12. H. 7. being vicar of St. Dunſtan's in the Weſt, 

within one mile of Weſtminſter : and the oath is held 

ſufficient in all theſe caſes, although the party extend it no 

- | - farther than as he believeth in his conſcience, So likewiſe 

employment in the king's ſervice is a good cauſe, as ap- 

pears by a letter written from the earl of Surrey to the lord 

chancellor; and about 10. H. 8. the vice- chancellor of 

25 Cambridge had ſuch an excuſe allowed unto him for 

: being employed at the king's command. So likewiſe 

- if the defendant ſhall make his oath, that he came not 

do his houſe till after the return of the proceſs, or 

| = had not noticetill- the return, his contempt ſhall be ex- 

cuſed; But in theſe caſes he ſhall pay the fees of the 

attachment, becauſe it was awarded upon ſufficient 

-  _ grounds till the excuſe came. But if the attachment be 

awarded upon an inſufficient oath, it is doubtful whether 

4 the defendant ſhall pay the coſts of the proceſs: yet it ſcem- 

I eth that he ſhall, becauſe the awarding of the proceſs is the 
2 cc of the court, and not of the party. 29 

| | Fon affidavits forthe ſervice: of = fubprns to. rejois 

or join in commiſſion, and to hear judgment, and how 

they ſhall be certified, I will declare in their proper places. 

But it is to be obſerved, that in all cafes where an affida- 

"ET vit is to be taken, it muſt never be retained to the merit 

dl the cauſe, but in point of proſecution or contempt of 

the court; where alſo this privilege an affidavit hath, that 

whereas in other courts upon affidavit made of a contempt 

the offender ſhall be examined, unleſs his accuſers will 

© prove the contempt againſt him; yet upon affidayit in this 


— 
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court, the party charged ſhall be committed without his 
confeſſion. The clerk's fee for entering the affidavit is two 
ſhillings and four-pence, and for the copy . (if it be 
2 two ſhillings. 


f 


F. xiv. WHO MAY BE ADMITTED TO ATTORNEY. 


AFTER anſwer and examination, in antient times, the 
defendant did then find ſureties to appear when he ſhould 
be commanded, and theſe were called ſidejuſſores in the old 
records; and then, upon ſuit made to the lord chancellor, 
they were diſmiſſed to attend, which advantage to an at- 
torney is a diſcharge to a perſonal attendance. | But they 
were firſt bound to ſtand to the act of their attorney. So 
find that one I bite, 10. H. 7. was bound in one hun- 
del pounds, that the city of York ſhould ratify what 
Stodham the attorney did, in the cauſe which fr James 
Danby had againſt the city; but afterwards- their agree- 


ment was. only taken, and the admittance was by the lord 
chancellor entered in this form: 


parare per attornatum A. S. et debet "Om de rato habituro, 
oc 


AzouT-10. H. 8. the entry was, A. B. admiſſus eft per 
dminum cancellarium ad attornat. et conſtituit J. H. attor- 
natum ſuum. 

Bur afterwards it grew 5 that it was ed that 
the defendant, upon his anſwer and examination, if he 
confeſſed nothing, ſhould be admitted to attorney. 


AND in 16. H. 8. a general order was made, that if 
my were called up, ,and confeſſed not the matter, but tra- 


tath ever been ſince continued; but that is now enlarged, 
ir that as well thoſe which confeſs the offence as thoſe 


4. B. licentiatus recedere per dominum cancellarium com- 


verſed it, they ſhould be admitted to attorney; which order 


dich deny it, are now of late admitted. But in the lord 
N 2 | keeper 


179 
PART Ut. 


= 
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PART ur. hooker Bacon's time there was an order, that thoſe which 
confeſſed any offence, the examiner was to certify that ty 


1 


5 complainant ſerve four perſons to anſwer upon one retum 


for the party's forthcoming. But of latter times, there i 


eth to the clerk of the court. . 


dat the plaintiff ſhall have longer time than four days 1 
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the court; and upon his certificate, the court took order 


no ſuch credit or countenance given to the examiner's cer. 
tificate ; efpecially ſince they have been under-clerks ; and 
the entry is now, A. B. ponit loco ſuo W. J. tam ad per- 
dendum quam ad lucrandum ; for which the defendant pay- 


An he i is thus admitted, either when he is'examined, 
or i if he attend four days, and no interrogatories put to ex- 


amine him, then upon certificate from the examiners tha Wh ſner 
are no articles put in, he is admitted to attorney; WW mitte 
and that is a licenſe for him to depart without any exami- take 
nation at all; yet may the court, upon motion afterwards, i zttact 
call him again to be examined. And of latter times the ¶ But 1 
clerk of the court will ſend him word to come to be en- wacati 
amined before his departure out of the town, the interr- pr 
gatories coming in forthwith upon his admiſſion. But it I Plant 
ſeemeth that it is beyond his authority, for he is con- * 
cluded by the act of the court once entered; and no man 
can alter it but the lord keeper or the court. And it | 
muſt be underſtood, that as in the caſe of anſwer, ſo in the , xv 


caſe of examining, the king's attorney is not tied to four 


days to put in interrogatories, but ſometimes the defendant 
attendeth ten days, or twenty days, and cannot be admit- 1 
ted but by conſent of the court. For the king's attorney 


may refuſe to put in his interrogatories to either of the er. kat tt 
aminers, and require ſome -perſonages of honour or emi- have 
nency to be appointed to take the examinations, a8 it ne 

antien 


was in the Dutch Caſe. But it may happen in ſome cz{ 


put in his. interrogatories to the defendant. For if the 


if one anſwer, and the reſt anſwer not till three days after 
. appt hgh * 1 


4 = 
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o put in interrogatories to the fourth; but if he take 
but attachment againſt three, then muſt he put in inter- 
rozatories againſt the fourth upon the fourth Yay after | 
the anſwer; and ſo it was ruled in fir Philip. Tyrwhitt's 
Caſe, A. 4. Fac. and the reaſon is, for that the plaintiff 
hath choſen whom he will examine firſt. Again, if the 
| iefendant will put in his anſwer the firſt day of a return, 
hen he never had appeared till quarto die pot (for the 
plaintiff hath no reaſon to attend him), then he is com- 
zelled to attend the court. In like manner if any ſtand- 
ing in contempt will ſecretly come in, and put in his an- 
ſwer before the return of the proceſs, he ſhall not be ad- 
mitted to attorney in the four days, unleſs the plaintiff 
take notice of his appearance by accepting the fees of the 
attachment, and then he ought to put in his interrogatories, 
But if the defendant ſhall come to put in his anſwer in 
neation- time, he ſhall not be. admitted to attorney, unleſs 
lis proceſs be made returnable in the vacation; then the 
* nah is tied to attendance, as well as the defendant. 


- 3 8 & 
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d it + Ap | | 
the BY xv. oF THE PLAINTIFF'S AND DEFENDANT'S JoIN- 
my ING IN COMMISSION, + 


WW I Haves touched before that anſwers are to be put in, 
me cither in the court or in the country, by commiſſion; and 
eat the commiſſion is directed to four commiſſioners, who 
n- ive power given them to ſear the defendants to their 
i aſwers, and to take their examinations. They were in 
ca ntient times upon great advice ſelected by the court, 

the principal men of nobility, or great biſhops, abbots, or 


s to 

* the riors, living near the place; but of latter time, when the 
dum eſendant maketh oath for his excuſe, or obtaineth favour 
Aten om the lord keeper (whoſe great favour it is to give leave 


* the dedimus poteflatem), or when' the attorney 
N 3 conſents 


- 


PART 11. conſents to have a commiſſion granted (which of late is 


have ſeen, at the ſuit of an attorney, dedimus poteſtatem in 


\ 


2» 
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vefy uſual by reaſon of their profit, which the lord keeyer 
yieldeth unto them as an advancement of the benefit of 
their places, but yet it was more beneficial when they had 
it by the mere favour of the lord chancellor or lord keepet, 
who gave them continual acceſs unto them for that pur. 
poſe; as the lord Puckering did, under whoſe hand [ 


favour granted in a day, upon ſhort petitions exhibited 


unto him, ſubſcribed only fiat), the order being obtained 


if it be of grace, or a rule entered if it he upon the vn. 
lidity of the affidayit of excuſe, by the clerk of the cour, 
the defendant giyeth the plaintiff day to join in commiſſion 
with him, and delivereth to his attorney fix gentlemen of 
quality, all men without exception for indifterency, out cf 
which the plaintiff chuſeth any two to be commiſſioners; 


and then the plaindiff delivereth to his attorney ſix of equi 


condition, out of which the defendant chuſeth two alſo: 
all theſe are mutually entered into either of the attornics 
books kept for the purpoſe, and the place of execution, 


and the time, which is mutually agreed upon (which is for 
the moſt part in equal diſtance), eſpecially favouring the 
plaintiff and his commiſſioners eaſe ; unleſs the plaintiff be 


decrepit, and then they may have a Clauſe in the commil. 


ſion, that the commiſſioners ſhall go home to their houſes 


| commadę laborare fon queant; and either of the parties 
may require a day certain to be expreſſed in the commiſ- 
fion for the execution thereof, if they pleaſe ; otherwiſe it 


goeth upon fourteen days warning to be given by the one 
- fide to the other; which warning is oftentimes expreſſed 


in the commiſſion to be left at a certain place, and the 


commiſſion is awarded to four, three, or two, ſo that |< 


than two cannot execute it. 
Ir the plaintiff will riot join with the defendant in th 
commiſſion, he hath day given him to join; and if he do 


nod a ſecond day is given him, thay the defendant ſhall hare 
* 1 
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it alone; and if by that time the plaintiff deliver not his 
commiſfioners names, and agree to the commiſhon, the 
fame is awarded to four juſtices of peace next adjoining 


be perſons of integrity and indifferency. But the court 
or the lord keeper may, if he pleaſe, appoint all the 
commiſſioners himſelf ; there being no means to — 
his antient power. 

Tux commiſſioners being agreed upon, the 8 
attorney maketh tranſcript of the bill, and engroſſeth the 
ſame de nouo in parchment. And then the clerk of the 


rt court maketh a warrant for the commiſſion to the proceſs- 
ion maker, who receiveth the ſame with tranſcript of the bill, 
ad maketh the commiſſion, and includeth the bill therein, 
0 WY and carrieth it to the ſeal, the bill and writ being included 
* Wh within the broad ſeal, which muſt be delivered to the 


commiſſioners ſealed ; the tenor whereof is in theſe words: 
lo: Jacobus, Dei gratis, &e. diletto nobis 4. B. C. et D. ſalutem : 
Cciatis quod dedimus vobis pre tribus vel duobus veſtrum 
plenam poteſtatem et authoritatem accipiendum reſponſionem 
J. C. et R. T. ad petitionem W. B. quam verbis mittimus 
bits præſentibus intercluſam, necnon examinandum præ- 
diflum J. C et alios prefatos defendentes de et ſuper quibuſ- 
dam interr. ex parte V. B..coram vobis miniſtrandum; et 
ile yobis mandamus apud H. 18. die Maii inflantis 


ſemper quid fs J. L. et al. perſonaliter accedatis eiſdem 
deſuetum de et ſuper materid reſponſionis predif. ac 
circumflantiis ejuſdem tactis per eos prius coram vobis ſa- 
ereftantis Dei evangeliis juramentum corporale miniſtratis ; 
ac ipſius defendentes et ſuper interr. prædicta ſacramenta ſua 
diligenter examinatis examinationeſque ſuas recipiatis, et 
inſcriptas in pargumend redigatis; et cum eos fic ceperitis, 
he do v inde et confilium noſtrum apud Mſimonaſterium de toto 
1 have e vere in bac ww necnon de nomine attornatum ipſorum 
| 2 N4 defends 


to the defendant's place of habitation, who are preſumed to 


tmgregatis, et fic de die in diem donec complevitis ; previſe 
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5p =... 6 "TREATISE OF THE COURT OF STAR enAub EA. 
PART nm. azfendentes ad Jucrandum vil perdendum in præmiſſis i in OA, 


Sant. Trin. proxim. futur. ſub ſigillis omn. diſtincid et aper 


certiſicetis, abſque copits partibus inde reddendis, remittendit 
nobis petitionem et interr. 8 und cum hoc breve. 
Tefte meipſo, Sc. 

Wnicn kind of petition i Iman} times awarded to one 

of the examiners of the court, who executeth it alone, 

But becauſe the commiſſioners are named, two of the 

one party and two of the other, ſome queſtion hath been, 

- Whether if, by default of the writing of a clerk, one 

+ - commitſſioner's name be miſtaken, by reaſon whereof he 

hath no authority to execute the ſame, and the other 

of that name cannot or will not come . to the place, 

whether then the examination taken by the commiſſioners 

names by the one part ſhall be received and allowed! 

And it hath been juſtly by the lord chancellor Elleſmere 

held, that any two of the commiſſioners ſhould execute the 

ſame, and ſhall be held indifferent howſoever named by one 

party ; for they are the king's commiſſioners, and not the 

parties. And the difference was taken between com- 

x miſſioners and arbitrators: the latter having authority 

from the parties are not intended indifferent, unleſs they 

be of both parts to make the award ; but the com- 

miſſioners being commanded by the king ought (and is 

intended that they will) to perform their duties ; and there- 

fore no exception can juſtly be taken unto them, if there 
do no praftice appear to the court. 

Tas anſwer being engroſſed in parchment is brought 

to the commiſſioners ; which may be receiyed without the 

hand of any counſel, for that it is preſumed in remote 

parts men are inops conſilii; which the commiſſioners ought 

to read before they miniſter the oath; for if it be a de- 

murrer, or a plea in bar, it is ſaid, that they have no autho- 


rity by the commiſſion to. receive it, unleſs there be an. 


expreſs order of the court that they ſhall take it 
As a proof thereof, there be many orders to authoriſe then 
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to that purpoſe. - But if it be an anſwer with the oath PART 1. 
taken, and which is miniſtered in the ſame manner as is 
before rehearſed, they except. : 
. AND although it be ſaid in the commiſſion abſq. copiis 
partibus inde reddendis, yet the commiſſion being to exa- 
mine the defendants upon interrogatories to be miniſtered 
by the plaintiff upon his anſwer; the commiſſioners muſt 


e 

e, 

he ſuffer the plaintiff and his counſel to take a view of his 
n, anſwer in their preſence, and to take conſideration there- 
ne 
he 
er 


upon to miniſter interrogatdries in due time to examine 
the defendants ; but if the plaintiff or his counſel ſhall not 
require the ſame, nor miniſter any interrogatories, then 

ce, are the defendants to be diſcharged of examination; but 

ers the writing and engrofling of theſe examinations is to be 

d? wholly at the defendant's charge, it being for their caſe ; but 

ere the commiſſioners” charge is to be equally borne, if choſen, 

the by both parties : but if the plaintiff ſhall attend the time, 

one and the defendant ſhall not appear, and bring the commiſ- 

the ſoners (for they have always the carriage thereof, it being 

m- awarded in their favour), then, upon a certificate of the 

ity plaintiff's commiſſioners of their attendance, the plaintiff 

hey hach his coſts taxed by the clerk of the court according to 

Ms the quality and conditions of the parties; and upon re- 

E turn of the commiſſion, if by that time the defendants 

ere put not in their anſwers in perſon, an attachment is 

ere awarded againſt them for not returning their anſwers 
by the commiſſion. But if one defendant ſhall ſue forth 

ht 2 commiſſion for divers, which were never ſerved with 

the proceſs, and without their privity, upon the return thereof, 

note n attachment ſhall be awarded of courſe ; but upon the 
cath of excuſe, all thoſe which had no notice ſhall be 

diſcharged of contempt ; but the plaintiff ſhall be ſatisfied - 

his coſts; for that he had a good ground for the proſecut- 

ing the contempt, and the defendant muſt move the court 

aainſt their fellow-defendants. But it is a general rule, 

that no man, without ſpecial favour, can in ordinary courſe 

: . ' 3 - have 


* 
- 


* bar have a commiſſion which is under contempt ; no, not if he 


upon the view of any writing or deed, the fame is to be 
returned included, and ſafely to be kept by. the clerk of 
_ the court. For if the plaintiff which examineth any 
one upon any ſuch writing, which is called an exhibi, 
If the fame ſhall be taken away by him, and does not re. 


examination incorporated into the defendant's anſwer, 


- keep in his cuſtody, be might pervert and alter at his ple. 
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have anſwered inſufficiently, and the, ſame was overruled, 
it being a kind of contempt, he is We the court 
in perſon, _ 

THe examinations Wing 18 and 1 in parch. 
ment, they are to be returned up by the commiſſioners, or 
ſome from them, under their ſeals, upon oath that the 
fame is not altered. And if the defendant be examined 


main as upon record, either with the examiner if the 
party be examined in court, or delivered to the commiſ. 
foners and by them returned into the court, no uſe can 


and the reaſon was, for that the thing exhibited is by the 
and made parcel thereof; which if his adverſary ſhould 


fure, which were unjuſt. But if the commiſſioners ſhall 
not certify the examinations, or if the ſame ſhall be loſt in 
carriage, a certiorari ſhall be directed unto them, to certify 
the ſame out of their firſt papers, as it was held in Larges 


Or if they ſhall unreverently behave themſelves before the 


. commiſſioners, or to the commiſſioners, if any ſtranger 
ſhall behave himſelf unreverently to the commiſſioners, o 
any of the commiſſioners in the cauſe, an attachment {hal 
be awarded againſt them, and they examined thereof ; and 
ann the ſame, or if the ſame be proved again, 


them; 


| be after made of that upon hearing ; as it was adjudged by 
| his majeſty and the judges. in the cornteſs of Exeter's Cale; 


. Is the plaintiff or defendant ſhall cauſe one another to 
be arreſted, going, coming, or at the execution of his 
- Commiſſion, he which cauſeth the fame ſhall be committed, 
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be them, they ſhall be committed. And if any of the com- 

ed, miſſioners or parties ſhall be arreſted attending this com- 

urt miſſion, they ſhall have a writ of privilege to Ore the 
ation. 


"gy 


F. XVI. OF INSERTING NAMES INTO THE BILL. 


Ir was a great grievance, that men exhibited their com- 
plaints, and, under pretence that the plaintiff could not be 
drawn to anſwer, ſued out proceſs, and continued the 
fame at their pleaſure, and ſo delayed the defendants, after 
they had driven them to a chargeable attendance for exami- 
nation upon interrogatories; and ſometimes colourably 
inſerted names of other defendants, at their pleaſure : all 
which delays were not to be helped without motion in 
open court, which could not eaſily be obtained. Where- 
upon the court in Eaſter Term 38. Eliz. did order, that 


&fendants named in the bill, fo as they might appear the 
next Term following after the exhibiting of the hill, at 
the fartheſt ; and that no plaintiff having ſerved one of the 
defendants named in the bill with proceſs, ſhould have any 
ſabperng upon the ſame bilk againſt any other of the de- 
fendants to anſwer, after one term paſſed after the exhibit- 
ing of his bill, unleſs the plaintiff took out new proceſs 
er to i 42ainſt ſuch defendants upon the exhibiting of his bill, 
of his and made affidayit that he did his beſt endeavour to cauſe 
litted. the ſame to be ſerved, and could not ſerve the ſame; and 
re the Ehe did otherwiſe, the defendants which were ſerved, and 
anger had anſwered, e. eee CT eee 
rs, di cels had been ſued out. 


t ſhall AND 1 
; u de fued out in ten days after the filing of the bill; and 


int — I 


lugd 


every plaintiff ſhould do his beſt endeavour to ſerve all the 


ful. Andi it was alſo ordered that no plaintiff in this court 
mould, after proceſs ſued out upon his bill, add any more 


and that by reaſon. thereof the court decayed much within 
| , four years, the lord keeper Egerton calling the judges unt 
dim refornied*thoſe orders; and did then order, that the 


nent after the bill exhibited, to ſue for any proceſs upon 
the fame bill, or to inſert any name of defendant there. 


hath received a continued allowance, and been held very 
| the ſpace of twenty-two years. And if any perſon be 
, ants names came to light after the time limited; or in 


che like caſe, he may repair to the lord keeper, who hath 
power to order any particular caſe, notwithſtanding the 


hath the antient liberty without any reſtraint, and the party 
 . grieved can only fiy to the court by motion, if by his in- 
And it is worthy of obſervation that, in antient times, it was 
ders were diſcovered, and they always ordered to be called 
the courſe of inſerting names and-coutinuances of proceſs 


| examination-of the firſt, and ſo called in, and orderly . 
| | ? 
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ſued out before the bill filed, which was then held untaw: 


names of defendants to the ſame without the ſpecial war. 
rant of the lord keeper. 

Bur the court finding this order ſomething too ſhary 
for the proſecutor, who was'ever intended to be favoured, 


plaintiff ſhould have liberty by the ſpace of a whole tern 


unto, and ſhould likewiſe be permitted to renew any pro- 
ceſs by the ſpace of two whole terms next after the bill 
exhibited, and that without any affidavit,. any former or- 
der to the contrary notwithſtanding; -which latter order 
behoveful to the ſubjects, and honourable to the court, for 


ſtraitened, fur that by ſome latter diſcovery other defend- 


general rules, upon good matter ſhewed unto him. And 
theſe rules extended not to the king's. attorney, but be 


different power he be preſſed further than is convenient. 


uſual; that upon the hearing of a cauſe, many other offen- 


upon and puniſhed by a ſecond day of hearing; and fince 


it is rarely ſeen but all the defendaats are difcovered upon 
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ceded in together at one time; ſo that in thirty years PART- IH. 
0 cauſe was a diſtinct cauſe to every defendant, and no 

joint offence, as is uſual in that court of riots and other 

Menbes : neither is it neceſſary for the plaintiff in his bill 

to deſire that he may inſert their names when they be diſco- / 
ered, although it be very uſeful, for he may do it although it 5 
de not inſerted by the bill, as it was adjudged in ——'s Caſe. 


FS. xvil. OF REPLICATION. 


AFTER all the defendants are examined upon interro- 
ratories, and have anſwered, in the next place the plaintiff 
is to reply; which replication put in, the plaintiff muſt 
content himſelf with the. anſwer and examination, for he 
cannot then go back, for that he hath admitted it as ſuf- 
ry cient, although it be very imperfect. But in ſome caſes 
or there needeth no replication. The one is, when the de- 
be fendant by anſwer or examination confeſleth the offence, 
a ſo thereupon the plaintiff may go to hearing upon his own 
1 confeſſion; but of that I ſhall ſpeak when I come to treat 
th e bearing : the other is, when the defendant pleadeth, ge- 
he nerally, not guilty, whereby an iſſue is joined, fo that 
nd there needeth no replication. But proceſs may be ſued 
out ad Ttungendum in commiſſione, and thereupon wit- 
neſſes be examined, and proceeded to hearing; but in ſuch 
caſe the plaintiff doth reply. The fame, is. a proſecution 
e help eh e eee e ae 
deen held. 5a 

IN antient times, the plaintiff replied 0 Term be 
preferred. his bill, and the defendant rejoined then alſo; 
but after wards the plaintiff falling to dally with the court, ; 
in Hil, 2. Elia. the lord keeper Bacon made an order, 
that in all thoſe caſes wherein an anſwer was put in Mi- 
chaelmas Term before, if the plaintiff did not reply by the 


"wa? © 


14 


T 


TZ 27.8 8 


| firſt day of Eaſter Term then following, the cauſe ſhould 


courſe was ſettled as an order, that if the plaintiff ſhould 


* 


formation in 42. Elia. was continued only as it was ſup- 
plied, that upon not guilty pleaded whereas no replica. 
5 tion was needful, the plaintiff ſhould reply within ſeven 


ing given to his attorney; but that was many times when 


de ſerved, and he take notice thereof, and join the iſſue, 


in; but the defendant upon theſe orders catching an ad- 


_ proſecute, or in default thereof to be diſmiſſed; which order 
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be diſmiſſed z whereupon in Eaſter Term 38. Eliz. that 


ſuffer the whole next term after anſwer to paſs without re- 


plication, and ſhould not reply on the firſt day of the term 
IT IT ISI e 06.96; ned wie 
coſts. 


Bur that order by the lord 4 


days of the beginning of the ſecond term aſter. anſwer put 


vantage of diſmiſſion, the lord Egerton-did for indifferency 
at all hands order, that in the ſecond Term the defendant 
ſhould give the plaintiff a week to reply, or otherwiſe to 


ſtandeth in uſe to this day, and is of great juſtice and in- 


Bur I have ſhewed, that in fome former times the 
plaintiff did not ſeek the defendant by proceſs, but he gave 


the defendant's own ſervant was his attorney; but ſince 
they were ſettled officers which always attend the court, 
warning was given in all cafes to the party by procth, 
where his attendance was neceſſary, as in this caſe, to 
Join the iſſue in the cauſe, whereupon witneſſes are to be 
examined for this offence: but by reaſon that it was but 
notice that is required, therefore the ſerving of any one 
defendant is a warning to them all; and therefore, if one 


and in commiſſion, and the plaintiff examineth his wit- 
neſſes, and the ſame are publiſhed, the cauſe ſhall as well 
proceed to hearing, as if all had been ſerved z except it 
{hall appear that there was colluſion betwixt that one de- 
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kodant and the plaintiff, as in the Caſe of Wambwell 
Mombwell, 30. Eliz.; or elſe, that the defendants 
ſand charged with ſeveral and diſtinct offences, as it was 

u the Dutch Caſe; in which caſes the defendant ſhall have 
1 new ſerving to rejoin. 

Tux replication itſelf is but the avoidance or denial of 
the anſwer and maintenance of the bill, to draw the mat- 
ter to direct iſſue, which may be proved or diſproved by 
eftimony ; but if any thing be omitted out of the bill ma- 
terial to charge the defendant, although it be alledged by 

nay of replication, it is not pertinent, nor ſhall any de- 
dant be convic.-d thereupon ; by reaſon whereof there 
i ſo little regard of the replication, as that they are only 
un by clerks, without any regard whether there be any 

ſue joined in the caſe or not, no counſel being made 

e erf therewith ; inſomuch as if many cauſes 

ere well looked into when they come to hearing, the 
arties would be found not to have joined any iſſue ; which 
uppeneth by reaſon that the replications be received with- 
ut any counſel's hand or peruſal, but the ſame being 
nerofſed is brought under the plaintiff's attorney's hands; 

uch is done for this reaſon, for that he thereby charg- 

þ himſelf to anſwer the clerk of the court for the copies 
f all the defendant's anſwers, for that the plaintiff cannot 
yy courſe 0 of the court reply until he hath taken the co- 


ies, and paid for them; and the replication being filed, 
be clerk of the court maketh a warrant to the proceſs- 


aker to make a ſubpœna for the defendant to rejoin, for 
uch warrant he receiveth only two ſhillings, and then 
he writ is ſealed, containing no other form. than the uſual 
hend to appear, but the ſame is indorſed ad rejungen- 
replicationi J. S. at the return whereof the defendant 
ppears, and takes a copy of the replication, and puts in a 
Joinder. And the pleadings have, in antient times, pro- 
teded to the ſurrejoinder and rebutter ; but, as I have ſaid, 
latter times thoſe are wholly out of uſe, by reaſon that 
| 1 E the 
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A 

the clerks only direct all theſe pleadings, without the ad. I 
vice or ſubſcription of any counſel. . Ihe defendants do ea. 
then join in ““ WY 

f witneſles. | 8 boch 

| | ſome 
hy ih 5 ASE in a 

F. Xvitl. OF TAKING RECOGNIZANCE. calle 

Bur before I proceed to entreat thereof, there are uſu * 
things which do not haſten the hearing of the cauſe, but * 
are, as it were, in the bye in moſt cafes, and do not tend * 
to conclude the cauſe, but either to prevent miſchief, or * 
prepare the cauſe towards the hearing. And J find that the fwd 

© fame conliſteth in three ſeveral points—taking of a recog. Wil. yon 
| nizance, the awarding of the ſubpœna ducens tecum, and in- glair 
junctions; all which I handle in this place, for that for the gon 
molt part they are awarded after the time of the examination, IR 
And firſt for recognizance. I obſerved before, that in an- _ 


tient times the defendants, upon their anſwer, did alway . 
bring manucaptores, or fidejufſeres, which gave recogui- 


cour 
zance to the court, that they ſhould appear de die in diem nor 
and ſometimes abide the order of the court; that they ſhould co 


appear at the hearing, and always to commit no outrage. Mer he 


be make default, the ſame is recorded, and the recognt 


But of latter times the fame is not of uſe ; but now recog- Willie } 


| nizances which are taken are either to appear at the hear Was 1 


ing, which is very uſeful, or to keep the peace, or ſometimes but ü 
to be of gad behaviour. As for recognizances to appear 
at the hearing, or any ſuch like, by latter orders of reforms 
tion the clerk of the court may take the fees but for one re- 
cognizance, although there be many defendants ; but the 
fame is uſually entered into upon any confeſſion of tie 
matter by any of the defendants; and at the hearing of ti 
cauſe the party is called upon his recognizance, and i 


| zance i is treated in the exchequer for the king's beneiit. 
Is 


. 
' on 
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. Ix the time of H. 7. and H. 8. e es PART NI. 
lo called by procels, or when ſuits were betwixt the abbot. 
und convent, or corporations, they were firſt bound on 
boch parts to keep the peace, and to coumit no outrage z 
ſometimes men were bound to wear no weapons; and 
in all theſe caſes recognizances were taken of them in 
great ſums of money, and always before the lord chan- 
cellor or the court; yea ſometimes the court hath awarded 
| ſpecial ſupplicavit; and after that time, if there were ſuſ- 
ud pon of outrage betwixt the parties, in 6, Elix. both 
dut plaintiff and defendant, viz. Cardinal and Chri/tmas, were 
end bound to the good behaviour; but more commonly of 
d. ktter times recognizances for the peace. Sir Jobn Staf- 
the WY ford ad ſectam Townſhend, 4. Jae. was bound to the peace, 
* upon oath chat he uſed to break the peace, and that the - 
. plaintiff was hurt by an unknown perſon ; and the condi= * 
the Wi tion of his recognizance ſtretched for his ſervants and fol- 
on bwers as well as himſelf, But of late times juſtices of 
peace are truſted with ſuch recogni zances, and the court 
a leavech it to them; but ſurely the recognizances to this 
dur court breed a more awful reſpect than thoſe taken by infe- 
rior men in the country; ſo that of late there are not any 
recognizances but for appearance of defendants at the day 
ef hearing of the cauſe, and from the plaintiff, if he prove 
not his complaint againſt the defendant; the latter of which 
mas never uſed in former times, and not to be uſed = 


times e eee 
pperr i 

orma- 2 | 2 
ne re- r 

ut the 


F. xIx. or SUBPOENA DUCENS TECUM. 


Ir  lkew very hal, that th court auen pro 
ls of ſubpoena ducens tecum againſt any defendant, or any 
ter, to bring into the court any writings, deeds, or evi- 
| 6 
You, II. | 'O matter 


Nen 


. 
8 dy 


PART m. 


ceſs ducem tecum was awarded to the mayor and common. 
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acne xi qaettion.” 80 I find that in * . 0 ue you 


alty of York to bring in charters; and in the fame king, 
time the inhabitants of Denbighſhire, Merionethſhire, 
and Carnarvonſhire were ordered to bring in all charters 
granted to chem by H. 7. which they truſted in the hang 
of an-hongurable perſon of the preſence to keep for them 
-mdifferently ; but the deeds and evidences were uſually 


S SE Eres = 


Ordered to be brought in almoſt in every caſe. But d nay 


latter times the court granted no ducexs tecum in ordinary WI, any 


"courſe, unleſs the writing be charged in the bill to be WM ami 


falſe, forged, and fraudulent, and confeſſed by the de. Wil of d 


| fendant tobe in his cuſtody: and in ſuch caſe, if it be bau i tho 


.- writing in the defendant's cuſtody, or that of any other's 
which will manifeſt the truth, the court upon motion, o 


court awardeth ducens tecum of courſe. 


and being interrogated to whom they ſold the fame, one 


in his examination he referred himſelf in all this to the a&s 


charged in the bill to be falſe, forged, and fraudulent, and 
confeſſed in the anſwer or examination, the clerk of the 


Bor if there do appear to the court that "Ye 


the lord keeper, may award a ſulpœna ducens tecum to 
bring the ſame in. 80 in the reign of queen E!:zabeth 
certain perſons were queſtioned for engroſſing of com; 


of them ' anſwered, he could not tell without view of bis 
books which he kept for his trading ; whereupon the li 
Egerton awarded a fubpena ducens tecum to compel bin 
to bring his books into the court, of which the other 
party had view to diſcover the truth. So in fr —— 
Manning's Caſe, who was charged with corruption in th 
place of chancellor to the lord biſhop of Exeter, and gin 
ſentence corruptly, and without good ground, for bri 


of his court remaining with his regiſter ; whereupon the 


gree 
lord chancellor, being moved, awarded a ducens tecun 1h 2x we 
done Michaelli, the biſhop's 'regiſter, to bring into ti 8 


| court all the acts of the id chancellor's court, to infa court 


17 


A TREATISE OF THE COURT OF STAR CHAMBER. 


this court of the truth at the hearing of the cauſe. And 
of late time one French was, and fo is queſtioned for no- 
table deceits in divers counties, in collecting of great 
ums of money in the county under colour of gathering his 
majeſty's rents of his honour of Tic&h1ll, parcel of the 
Dutchy of Lancaſter ; whereas the inhabitants of the places 
where he made his collection, owed neither ſuit nor ſer- 
vice nor rent belonging to his majeſty or that honour ; 
nay, ſome of them held no land at all of the king, nor of 
any other perſon. And for the diſcovery thereof being ex- 
amined, whether he had not levied ſeveral ſums of money 
of divers perſons named in the interrogatories, and what 
thoſe ſums were, he made anſwer, that he could not 
ſet down the fame without view of his book and writ- 
ings in the country; and being ordered to anſwer, better, 
gave the ſame anſyzer again; which giveth juſt occaſion to 
any Wi force him to bring in his book upon the ſubpana ſerved, 
rich is the fame in effect with the other ſulpœna, but 
„dat the clauſe of ducens tecum is contained in it. | 
m to Ir the party appear not upon affidavit made of the ſerv- 
abet ing of it, an attachment is awarded againſt him; and upon 
om bis apprehenſion he is committed until he will bring the 
one fame into the court. But if he cannot make oath that 
of ba the fame was not in his cuſtody at the time when he was 
e ld BY ſerved with the proceſs, but delivered to another perſon, he 
| bin may be excuſed ; and the perſon whom he voucheth ſhall 
other then de called by proceſs to bring in the ſame into the 
court, unleſs it ſhall appear that the fame is thruſt from 
band to hand cautelouſly to defeat or abuſe the court; and 
in ſuch caſe the court doth often attach them all, and or- 
der them to be examined upon interrogatories to diſcover 
the truth; and if it be found that they have cautelouſly 
greed to abuſe the court, the court puniſheth them all, 
s well parties as ſtrangers: but otherwiſe bonds and deeds 
queſtioned to be orgs, re, uſually brought into che 
an, and remain till the . 
\ : | O 2 F deed | 


- 
: 
* 
. 22 8 


PART m. deed many times giving great light to diſcover the forgery; 
| as in Whitaker's Caſe, where the lord Popham diſcovered 
the 3 by view of the lord Manteagle's ſeal {being 


A TREATISE or THE COURT or STAR clades 


an horſe), from 


whom the leaſe in queſtion was pretended 
Shy ns” © | * ; 


S. xx. OF INJUNCTIONS. 


Tuatns followeth in the next place the writ of injune- 
tion, which is granted as a protection to defend the plain. 
tiff from the deſperate malice of the defendant's device 


which he compaſſeth againſt him by fraud and falſchood, 


As if the bill be preferred againſt the defendant for forging 
an obligation, and after he is queſtioned, to gain ſome 
countenance to his falſe deed, he will attempt ſome ſuit in 
the common law upon it, the court will in this caſe grant 
an injunction to ſtay the ſuit: and in antient time the 
court began every caſe with an injunction, to ſettle the poſ- 
ſeſſion in peace until the cauſe were determined; of 


which there are not ſo few as one thouſand precedents, 


But when the court perceived that men did thruſt ſuits into 
this court after they had unlawfully got into polſleflion, 


. thereby to ſtrengthen a bad title by ſome feigned ſuggeſtion, 


the court hathforborne to meddle with the ſettling of poſ- 


ſeſſions, except in caſe where the defendant, upon exami- 


nation, confeſſeth that he hath got the poſſeſſion from the 


- plaintiff by fraud, force, or outrage, or by pretext of ſome 


forged deed, or by perjury; in all which caſes the court 
hath uſed, upon confeſſion, to ſettle poſſeſſion. So like- 


wiſe. it hath been uſual, that if complaint be male 
upon the ſtat. 4. & 5. Philip & Mary for procuring df 


unlawful contracts of women under ſixteen, to ſtay the 
proof of any contract in the eccleſiaſtical court till tie 


* 
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[find that long before that ſtatute, viz, 11. H. 7. in a Caſe 
between Cromer and Hudſon, Cromer was enjoined to bring 
in one Sharp's daughter, whom he had unduly withdrawn 


in Barron and Dennis's Caſe. And this is done upon 


of their pretences concluded for them by ſtrictneſs of law 
'before their offences come to judgment, they would be care- 
ess of the puniſhment, for that they had firſt obtained their 
nilful deſires. And if a man ſhould be ſuffered to recover 
a great ſum of money upon a forged bond, and take an 
mocent man in execution, and keep him in priſon, ar 
uke his goods or lands in execution, many deſperate per- 
ſons would be encouraged to commit forgery; as one Spye 
dd in 4. Eliz. where the matter did not appear till after the 
judgment at law; and then, although it were plainly diſ- 

covered, the judges made dainty to diſpenſe with the judg- 
ment in law, unleſs the wicked forgerer would deliver the 
wronged perſon by his conſent; which becauſe he would 


CE 
* 


priſon, 
hath been the priority in ſuitz and that the court is not 


common law which will direQly prejudicate the ſentence 
of this court in a matter in iſſue, the court will uſually 


check with this high court, 
Bur in theſe caſes the great judgment of the court is 


A NFF. III Fa. SDSS 2 


[= 
7 


ad after call the defendant perjured, it hath been thought 


potect their ſcandalous words. But if © a man will call 
NE + KEI 8 another 


ILY 2 


from her father, and to deliver her in court uncontracted; 
and then the court will ſequeſter the perſon, as it was done 


great conſideration ; for if offenders ſhould have the right 


not, the innocent and the forgerer bock continged in 


Bur, as I ſaid before, the leading rule in theſe caſes 


tied thereunto; for if a ſuit ſhould be commenced at 
tay the ſuit by injunction, as being preſumptuous to 
nolt exerciſed, For if a man have preferred a bill of perjury, I, 


neonvenient to ſtay the action of the caſe brought for 
bee ſcandalous words, for that men may file a bill to 
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eauſe be heard, if any undue practice be ed“ And PART III, 


, « P 
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PART m. alter perjured, and after prefer a bill for the perjury, 
; there it '®} be intended that that bill is preferred of pur- 
poſe to excuſe the ſcandal, and therefore no injunction to 


be granted in the caſe; as it ras atjudged in Cif ant 
Fennings Caſe, M. 4. Jar. 

Bor in H. 9. and H. 8.8 time, this court did alwan 
enjoin the ſtay of all other courts until they give leaje 
concerning the title any way in queſtion in this court, not 


;  ſufferitig any of the parties to commence any action rea 


or perſonal. As in 7. H. 8. there was injunction, quid 
non ulterius proſequatur vel proſequi finat aut fac iat aliquam 


Actionem verſus Grinſtree et al. ſeu aliquam attionem cm, 
| by. cauſee litis bis inter eos pendent. where the court went 


to all cauſes, although not concerning the matter in queſ. 


tion; and the precedents are many of that nature. 


Yuri in fir —— Egerton's Caſe the ſame was queſtioned; 
but after long debate that cauſe was reſolved more to the 
honour and dignity of this court than any caſe within forty 
years before; for there was determined, that any man 
which ſtood out in contempt of this court might be en- 
Joined not to bring any ſuit in any other court whilſt he 
ſtood in contempt; wherein the court did make this court 
equal to the other courts of common law, where the per- 
ſon is diſabled by outlawry, Much is but a Ng of 


de cburt. 


Ir was very much in uſe i in the lord Egertot's time, 


when there were many queſtions concerning the undue 
ay contriving of wills, to ſtay the probate of wills until the 


Exuſe Wete heard; but that was where ſome pregnant mat- 


ter appeared to induce the court to ſuſpect ſome ill courſs 


in wontriving the will: for if infunctions ſhould not be 
gfatited, it were in vain for the party grieved to ſue; for 
pethiaps in ftriftneſs of law the will may be a will nc 
forged, and yet framed and made when the party had no 
dlpofing memory; as it was in Tunſtall and Brackenburi's 
Gale, which ws y the base d this coun. dn 
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And fo fir Randall Brereton's will, and many others. And 
this likewiſe maketh all courts to tune together ; for if the 
eccleſiaſtical court ſhould give ſentence for the will, and 
this court ſhould damn the will, this would make ne good 
ad in the juſtice of the Commonwealth. 


* 


hag — 


— 


„ XXI. OF THE EXAMINATION OF WITNESSES, | 


Tus defendant having anſwered, and being perfectly 


examined, and being bound either to attend the court or 


to be preſent at the hearing of the cauſe, the deed in queſ- 
tion being brought into the court, or other evidence 
which may manifeſt the truth, and foreign ſuits ſtayed 
which may prejudice the judgment of this court, it is fit 
time to examine witneſſes to prove or diſprove the matter 
in iſſue ; and thoſe are examined either in court by the ex- 
miner, or by commiſſion in the country. And for exami- 

nations in court, there hath been ſome queſtion, whether 
they might be taken before the plaintiff's replication, or 
before the defendant's anſwer ; for if upon a bill exhibited 
the defendant ſhould ſtand in contempt, and the plaintiff's 
witneſſes ſhould be aged or ſick, it were bard that the 
plaintiff ſhould loſe his ſuit by reaſon that be cannot 
bring in the defendant to anſwer, which he muſt do unleſs 


he may examine his in during their lives to prove 


the matter, 
Yer I conceive in ordinary courſe, without the per- 


petual order of the lord keeper or the court, he cannot 


examine them; and my reaſon is, for that I find a Caſe 
Paſ, 34- Elia. betwixt ſir Jobn Davers v. Thaſborne, the 
defendant obtained a day to anſwer by reaſon of the length 


of the bill, but it was provided that the plaintiff ſhould 


have liberty to examine witneſſes ; and the defendant took 
bb tas for that they were examined before anfyer ; 


ad | whereby | 


* PART in. 
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whereby J collect, that it was held wi at that time to 
the examination if they were taken before anſwer. Ang 


the Caſe of fir Richard Champernotone againſt Malen 


end others, about the ear! Devonſbire's will, it was, 


after much queſtion, clearly reſolved, that after anſwer 
witneſſes might freely be examined at all times, as well for 
the defendant as for the plaintiff. And as they may be ex. 


amined in court before any commiſſion be awarded for 


that purpoſe, ſo may they alſo after the commiſſion has con- 


| cluded: and one great privilege is granted to examination 
in court, that the party may exhibit as many and as di- 


vers interrogatories as they will, which they cannot do by 


| commiſſion, as 1 ſhall ſhew hereafter, 


Now cencerning the perſons of witneſſes examined i in 
court, it is a great imputation to our Engliſh courts, that 
witneſſes are privately produced, and how baſe or ſimple 
ſoever they be, although they be teſted diabolares, yet they 


make as good a found, being read out of paper, as the beſt; 


yea although a lewd and beggarly fellow take upon him the 
name and perſon of an honeſt man, and be privately ex- 
amined, this may be eaſily overpaſſed, not eaſily found out; 
whereas in eccleſiaſtical courts the witneſſes muſt be ſworn 


in court in preſence of the proctor of the other ſide at leaſt, 


But to prevent theſe inconveniences, the lord chancelli 


| Egerton took an order, that every witneſs which was ex- 
| amined in court ſhould be ſhewed to the attorney of the 


ether ſide, and his name and place of abode delivered, to 
the end that he might be known to be the ſame perſon, and 
that the other ſide might examine him allo if they pleaſe, 
Bur it is as much wondered, that this court ſuffercth not 
the parties to examine the credit of witneſſes, to notify to 
the court what their condition is, for that in the eccleſi- 
aſtical courts they have liberty at ſeveral times to produce 
witneites one atter another to manifeſt the credit of wit- 


neſles which have been produced; whereof is this rule, 


Tiftes in teftes et in bos ſed non datur ultra, 
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in which courſe they examine their fame or diſgrace in PART Hl. 


their whole lives. And the reaſon why it is not given way 
unto in this court is, for that cauſes being for the king, if 
witneſſes lives ſhould be ſo ripped up, no man would wil- 
liagly be produced to teſtify; and therefore many opinions 
and circuits of judges are extant in this court, where it is 
adjudged that a witneſs depoſing for the king upon an in- 


düctment ſhall: not be queſtioned for perjury; yea this 


court hath ordered a great reward to witneſſes in this 
court by yielding their teſtimonies for the king, as it was 
in the king's attorney's Caſe againſt . Mich. 
ac. 
"er let it not be conceived by any but that the court 
will allow exceptions to be taken to witneſſes, and their 
credits to be examined, ſo that the parties cometh and 
moves it in court, to the end that the other fide may take 
notice to examine witneſſes to uphold their credit, for 


that many times meretrix may» be teſti idonea of matter 


done in Jupanario; and of lewd offences the beſt men 
ze not always the witneſſes. Neither is this any new-in- 
rented order, to move the court upon exception to teſti- 
mony ; for in 7. H. 8. the exceptions againſt the witneſſes 


exhibited in the party of the duke, of Buckingham and —— 


Y Morgan were committed to the maſter of the rolls and 


doctor Taylor; ſo that then the court was more curious, 


for they ſuffered them not to proceed to proof, except they 
concaived-their exceptions pertinent; and now the liberty 


is not denied but in the Dutch cauſe, wherein are many 
precedents tending to the overthrow of the antient 


courſes. : | 
Bur this is a firm and conſtant rule, as well in this 

court as in all laws, that no man ſhall be received to 

except againſt a witneſs as incompetent, if he examine 


kim alſo himſelf: but of theſe things I ſhall ſpeak more 


particularly, only I was led hereunto by order of Mewing 
forth the witneſles produced | in court. 
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 ExAmINAT10N of witneſſes by. commiſfion, is always 


by men of great worth in the county where the act ariſet, 
and were antiently appointed by the court the moſt enj. 
nent men in the county; but of latter times they are 
choſen by the parties, in the fame manner as they are for 
taking their anſwers and examinations of defendants ; and 
the commiſſion differeth not much: for the lord chancelly 


. Egerton underſtanding that when commiſſions were in ex- 
ecution, both parties attendeth with their counſel, and 


when they ſuſpected a proof made againſt them, or many 
times underſtood by their commiſhaners, they always drew 


new interrogatories to croſs that proof, which he con- 


ceived to occaſion much perjury; he therefore made an 
order, that in all commiſſions which went forth for the 
examination of witneſſes, they ſhould include all their in- 
terrogatories, and the commiſſion ſhould go to examine 
ſuper interrogat. incl, and not miniftrand. Nay, if com- 
mitfions be in part executed, they cannot add to nor alter 
any of thoſe interrogatories, but they muſt ſtil! be the 
fame, except it be by the ſpecial order of the lord keeper, 
er of the court, 


Ay this is held dot 4s be gee and juſt, for that x 


man may underſtand chat proof is made againſt him of 


ſomething that he is not able to manifeſt to be apparently 


falſe, unleſs he had articles to examine the fame, or could 
deem beforehand thereof it being falſe, which no man wil 
preſume will be done; and by this order truth will be con- 
cealed, and the party innocent extremely prejudiced. But 
this hach its anſwer; for the party in jeopardy hath liberty 
to miniſter any new interrogatories in court to produce 


witneſſes upon, and ſo free himielf of All great peri, al. 


though it be very chargeable unto him; but when there 
was liberty to miniſter new interrogatories in the count), 
the charge was treble, by the long ſitting of the commil 


honurs ach cutranythrry length of hooks, 
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ye In time and place the plaintiff is always to be favoured, PART — 
h, for the proof reſteth upon him, and he ſueth for the king ; 
- dat if he ſhall have carriage of a commiſſion, and a time 
re and place appointed for the execution,. if he ſhall not 
or bring the commiſhon to the place, and the defendant and 
© bis commiffioners ſhall attend at the place, he ſhall bear 
oy their charges; and the defendant, for prevention of ſuch 
c loſs, may have a duplicate, which is another commiſſion 


word for word, 'or may have a day certain for the execu- 
cd on, to avoid the danger of loſs. 
TW Axp at the execution of this commiſſion, the commiſ- 
n. ſoners muſt behave themſelves reverently and reſpectively 
= one to the other, without any terms of provocation to the 
he breach of the peace ; ſo muſt the parties and witneſſes and 
* every ſtranger, ſo that there be no diſturbance of the 
ne execution thereof; and if it be otherwiſe, upon certifi- 
ah cate or oath thereof, the court will puniſh them for their 
ter BY contempt. | 

the Taz witneſſes which be produced at this commiſſion 


905 cannot be refuſed by the commiſſioners, except that it 

appear unto them that they be parties to the ſuit, or be 
mY ideots, or non ſane memoriæ; for other exceptions they 
A cannot allow): but their commiſſion being to examine 
* quoſcunque teſtes, they know that a party is no witneſs; 


vill and therefore they may refuſe to examine a party, or a 
man that hath no diſcretion to declare his teſtimony : and 
Bat the commiſſioners duty doth moſt particularly appear in 
oy Pegcacke's Caſe, where it was adjudged, that it was a great 
Bet abuſe in a commiſſioner to tie the witneſſes to the letter 
* of his article, not ſuffering him to expreſs the whole 
_ truth; which agreeth with the rules of the civil law. 
_ And in that Caſe of Pracocke | it was alſo agreed, that 
nil it is not lawful for the commiſſioners to diſcover to the 
parties for whom they are choſen, any matter which any 
ln vitneſs hath depoſed before them; nor to have confe- 
rence with ar parties, to take W. new directions or 
A 
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rar m. inſtruQions, aſter they have entered to take the depoſitions 
of the witneſſes. 
Anp ns ing” js mock pete both of commit. 
E” ſioners and examiners, that they ſet down the depoſitions 
= juſtly ; not to ſay he depoſeth affirmatively or negatively, 
5 | for it is held no depoſition in this court. The place where 
they examine ought. to be private for that purpoſe, that 
parties and witneſſes may not hear the ſeveral examina. 
tions of every witneſs ; and they are to take the depoſitions 
of the witneſſes, and not to receive their teſtimony written; 
and all things that tend to ſecrecy and * 
2 commiſſioner's duty. 

The depoſitions being taken by themſelves (for it is to 
be obſerved, that they have no authority to take the ſame 
by their clerks ; and the lord Egerton was wont to ſay, that 
none of them was too good to be the king's clerks), the 
fame is then to be ingroſſed in their preſence, and certified 
under their ſeals which were preſent at the execution, 
unleſs ſome will yield reaſon to the court why he did not 

* join in the certificate; and then it ought to be returned 
into the court, as a commiſſion to take the defendant's 
anſwer ; but being returned to the clerk of the court, and 

4 ; for the moſt part it is to remain ſealed until the Cauſe be 

<2 publiſhed, then it is to be delivered to the i to be 
Copied for the clients. 

Ap if the commiſſioners have any way unduly be- 
baved themſelyes in taking or partial ſetting-down the ex- 
aminations, or ill-handling of witneſſes to draw them 
from the truth, the party grieved ſhall have redreſs before. 
publication: he ſpeakcth afterwards to have redreſs by 
ſuppreſſing of the teſtimonies ſo taken, but the court may 
puniſh-the abuſe. 

Bur examining of one witneſs twice, which is un- 
lawful, or any matter of ſcandal impertinent to the cauſe, 
either againſt parties or witneſſes, without the licenſe of 
the your that | is to be moved after publication, for that 


| „ * 
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it cannot be had and known till the copies be had and PART IL 
viewed. , 
Bur becauſe the producing of witneſſes is general both 
8 to the examination in court and by commiſſion, I think it 
A heſt to handle theſe general heads as OY to both 
re kinds of examination. 


at FixsT, Who ſhall be received for a witneſs? 

1 SECONDLY, How they [hall be produced. 1 
ns THIRDLY, What courſe may be taken to draw truth 
1 from him, and what he is to depoſe. | 

is Fox the firſt, it is clear that a party can be no wit- 


| nels; and therefore if a bill be put in againſt many, and 
to ſome called to anſwer, the other cannot be witneſſes be- 
ne cauſe they are named parties; and fo it was done in er- 
at jeant Hale's Caſe : but by order of the court, where the 
he leſendant complaineth of his prejudice, and prayeth liberty 
ed to examine them, they are exempted from being parties: 
n, But the court hath lately taken an honourable order to 
of alow the anſwer and examining of any perſons named 
ed defendants againſt whom there is no proof, but only their 
ts names put in to take away their teſtimonies, which is 
nd grown exceedingly common. 
he AxD therefore the wife cannot be allowed a witneſs 
be zzainſt her huſband who is plaintiff and defendant, for that 

they are but one perſon in the eye of the law; and fo it” 
"yg was adjudged in the biſhop of Saint David's Caſe, ang in 
* Furebrand's Caſe againſt Shelliebrand. But if the defend. 
5 int 's wife de percepted and examined againſt her huſband, 
I and the huſbarid croſs-examineth alſo, ſo ſhe is examined 
by on both fides, they both have allowed her, and ſhe ſhall be 
alowed of; as in Jobn Rowe's Caſe, 3. Car. 

THz ſon may be a witneſs for the father; but, as the 
hy ld Egerton ſaid, it muſt be in caſe where there were no 
if, other witneſſes, for N de would have ſmall ait 
uno him. 8 
nat TRE 


PART in. 


Tus ſervants are good witneſſes for their maſters in 


_ teſtimony. 


* 
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caſe of riot where they are wounded, and yet are grieye 
parties, and ſhall beſt teſtify their own wounds; for it i 
intended that they are moſt likely to know the injury done 
againſt their maſters, and their oaths ſhall be allowed i, 
adium ſpaliationis; as upon the ſtatute of Wincheſter, the 
party's own oath which is robbed is taken for the money 
which he Joſt, but the court will not taſk them damage 


upon their own oaths, except there be __ concurring 


I nave known outlawed and excommunicate perſons 
diſallowed for witneſſes, and convicted felons ; but I know 
not what authority commiſſioners have to refuſe them, ot 
how they can take notice of their conviRion ; but they 
are to leave them to the court, who will difallow them at 
the hearing if they ſee cauſe. 

A infant cannot be received for a witneſs unlek he 


be above the years of diſcretion ; and the civilians rule is * 
that teſtis non admit. in criminalib. niſi fit vigint. annor. ; but wich 
I know witneſſes examined of the age of ſeventeen je f, 
I allowed in this court, eſpecially in caſes of force. Aa 
So any man which hath been legally convicted 4e cri. Noe 
mine ſalſa forgery and perjury, cannot be receive to give Will ger 

_ teſtimony. | 2s 
An for the conditions of men which. may yield teſti- Wl bar 
mony, the king may yield a teſtimony in any cauſe ; for Wl fer. 
fo did king James in many things in the caunteſt of Exeter's Wil gn. 
cauſe ; cn loony Br ee Shs hy 
in the lord Auberville's cauſe. 5 
- Tus great judges of the realm may yield teſtimony, but Wl cor 
they do that by certificate under their hands, if not by ill ve 


oath ; but upon their bare certificate divers men haye been WI to. 
ſentenced ; as jurors, which have been bound over by the WI ti 
judge of affiſe for acquitting of offenders contrary to thei er 
evidence, have been ſentenced upon the judges' certificate Wi co 
* befare whom the-acquittal was; but that was only when co 
% the / 
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erdict, for otherwiſe I conceive not that any man ſhould 


he puniſhed under a certificate without oath, 


Tu peers and nobles of the rcalm have been often wit- 
geſſes in this court; but they ſay they ought not to be 
ſworn to yield their teſtimony, but to deliver it upon their 
honour ; a queſtion that I will not diſpute, but the pre- 
ſent current is againſt it, only I have delivered my obſer- 
ration. Where they be charged as delinquent, alieni, if 
rangers ſhall be witneſſes, if they cannot ſpeak the En- 


liſh tongue, there ſhall be an interpreter ſworn truly to 


expreſs their ſay ing; but a Turk and Pagan cannot be a 
witneſs, for that he denieth the Holy Goſpel, whereupon 
they are to take their oaths. 

Tuis ſhall ſuffice concerning the firſt point, Who ſhall 
he received to be a witneſs? In the next place I ſhall 
bew how the witneſs ſhould be produced. And fof that, it 
is certain that any man may come to yield his teſtimony 
without compulſion; and howſoever he be now eſteemed 
2 forward witneſs which doth fo, yet in former ſincere 
times it was much uſed, and no proceſs was ever awarded 
to compel them to be examined, unleſs the party that de- 
ſred to produce them will depoſe that he took them for 
material witneſſes. But of latter times every man may 
have a proceſs of ſubpaena to teſtify ; but if the party which 
ſerved the proceſs do not tender the party ſerved his rea- 
lonable charges, he is not compelled to appear. Ihe coſts 
being tendered he muſt appear, or elſe an attachment is 
awarded againſt him, and all other proceſs, as againſt a 
contemner : and the witneſs may appear although coſts 
vere not tendered ;; and upon his appearance and examina- 
don the clerk. of the court may tax ſuch coſts» as he ſhall 
think fit for his travel and expence. It is a uſual courſe, by 
ralon that the commiſſion gives authority (te/tes ), fur the 
commiſſioners to make a precept directed to the witneſſes, 
commanding them to appear before them at a day and 


0 o 
] 4 
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hey were authoriſed under the broad ſeal to take their PART Bk 
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N ee and it was held, that if the witneſſes re 


fuſed to make their appearance to be examined before the | 


_ - commiſſioners by virtue of their precept, that then they 
ſhould upon ſervice of ſubparna appear in court at their 
own charge, for that they have refuſed the favour of the 
court; the commiſſion being awarded ſpecially for their 
- eaſe, that the country people ſhould not be called from 
their affairs to yield their teſtimony, as well as for the 
aliant's eaſe, to ſave his purſe: but the lord chancelhy 
Egerton determined the queſtion, that no man can be com- 
pelled to appear unleſs he be required under the broad ſea], 
and being ſo required, a witneſs muſt have his coſts ten- 
dered; and therefore the calling by precept is not com- 
pulſcry, nor ſhall cauſe the party to be examined at his 
oven charges. And it ſeemeth to me that the antient courſe 
ſtood upon good reaſon; for the commiſſioners have their 
authority under the broad ſeal to call witneſſes before them, 
and their warrant {hall be compulſory under their ſeals, 2 
well as the warrant under the hand of any juſtices of the 


peace to call perſons before them, wy] 


equal. 

I the third TW I am to declare how matter required 
from the witneſſes ſhall be drawn from him. And that is 
by miniſtering fat queſtions unto him, which are called 
Interrogatories : and thoſe are to be put in court before 
the return of the proceſs, or otſierwiſe he may depart with- 
out being examined, and without danger of contempt: 
and thoſe muſt be pertinent to the matter in queſtion, not 
of foreign matter ; for ſo by examining a witneſs in one 
cauſe, I will diſcover before publication what he can fay 

in another, which was held a great offence in Hari at 
the ſuit of Bucking - neither muſt it queſtion the party to 
accuſe him of a crime, for it is an high contempt to make 
the juſtice of this court an inftrument of malice, and hath 
been puniſhed by fine and impriſonment, and now always 
by impriſonment and coſts; and it is the folly of the wit- 
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neſs if he ſhall give any 8 to any ſuch ſcandalous and PART III. 


impertinent queſtion ; for the oath miniſtered to the witneſs 
is, ( You ſhall make true anſwer to ſuch interrogatories as 


« ſhall be miniſtered unto you as a witneſs concerning this 
e « cauſe, without partiality or affection to either of the par- 
: © ties;” fo that if the queſtion concern not the cauſe he 
not anſwer it, whether it be ſcandalous to himſelf or 


1 other, if not concerning that crime in queſtion: but 
be of this in another place, after publication, when it may be 
diſcovered. | 
F Bur the great queſtion hath been, Whether a witneſs 
by which in examination will not give any anſwer ſhall be com- 
m. led to make anſwer to the interrogatories ? And it hath 
dis Len ever held, that the witneſs's teſtimony muſt be truly vo- 
luntary, and not conſtrained; for how ſhall wilful perjury be 
afigned upon a conſtrained oath, which may be done upon 
erety oath? and therefore if a witneſs conceive that the an- 


* ſyering of a queſtion may be prejudice to himſelf, it ſeemeth 
the at he need not to anſwer ; for he is produced to teſtify be- 
rity twixt others, and not to prejudice himfelf, where he is pro- 
tuced as a witneſs. Yet in the Dutch cauſe the goldſmith 
iret Wl pprentices refuſed to give anſwer to their examinations, 
at is ledging that they were ſworn not to reveal the myſteries 
alles ct their trade; and they were committed until they were 
fore eumined. But that Caſe was a Caſe of State; wherein the 
vich- Commonwealth was much intereſted, and I hope will be 
mpt: o precedent to future times; for I can well remember; 
, not that I moved the lord Egerton i in ſuch a caſe, where 2 wit- 


\ one {WIS gave no anſwer to the interrogatories, for that he did 


n % nt depoſe, which was a manifeſt refuſal; who gave me an- 
roy at lwer, that he knew no law to compel a witneſs to ſpeak 
rty to more than he would of his own accord. If eithef plaintiff 
make er defendant beflack in examination of witneſſes, he which 


3 hath {WY beth to conelude the cauſe may give day for publica- 


la, n. And in antient times there were three days given to 
, wit- {Wiroduce witneſſes; in imitation whereof the court of chan- 
Vox. II. * cery 


209 


= — ———— — — — — 
— — — = — — EIS 
1 


few, his refuſal to examine more witneſſes was entered of 
record; and of late times, if the plaintiff will examine al 


Egerton's latter orders made by conſent of all the judges 


oath will diſmiſs the defendants; the fame being but 


too copious, 


cluſion of the cauſe; and after that order entered, ther 
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cery giveth to this day three rules before publication; ang 
this court hath always allowed two commiſſions and ; 
day peremptory. And the rule in antient times was en- 
tered in this manner: dies datus eff ad producendum iss 
primum, and then ſecundum, and then peremptory. 

Bor if the party to whom the rule was granted, deſired 
to conclude the cauſe either upon one examination or ſome 


his witneſſes in court, he giveth notice to the defendant 
by a rule entered with the regiſter, to the end the defend. 
ant may ſue forth a commiſſion to examine his une if 
he pleaſe. 

By ' the-order of the 38. of Elz. as alſo by the li 


if the plaintiffs after publication forbear proſecution for the 
ipace of three whole terms, and produce no witneſſes, the 
cauſe is to be diſmiſſed, unleſs he ſhew good cauſe to the 


contrary in open court; or if he do termly make a hey 
to proſecute, and do nothing effectually, the court upon 


dallying with the rule of the court, to the form of it in 
ſhow and not in ſubſtance. 

. And thus I have run through this treatiſe of examining o 
witneſſes, wherein T have ſpent more time than in any ochet 
for that the books of common law do-yield ſmall direction i 
examination of witneſſes, and the Ginilians are therein far 


ay ö — —E— — 
&. XXII. OF THE READING OF PROOF ON THE 
| HEARING'OF THE CAUSE, - 


Tux witneſſes being examined, publication then 
to be granted of them by the court, which is the con 
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can be no more witneſſes examined i but if the witneſſes PART III. 
were formerly fworn, and the interrogatories whereupon 


they are to be examined put in court, although they be 


examined after, yet it is the ſame-as if they were examined - 


before publication. But commonly there is in the rule of 


publication a ſalvs for ſuch as are ſworn; for theſe are thoſe 


Fitzherbert ſpeaketh of: te/tis ſi fuerit in termino, lictt depo- 
nat poſt terminum, valet ejus teſtimonium; but to produce 


. witneſſes after publication, is held a matter very pernicious, 


and that which, if it were allowed, would make cauſes 


infinite. 


Ir is true, that there are ſome precedents where ſuch 
examinations have been allowed ; but the ſame hath been 
either by conſent of parties, by reaſon of the undue enter- 
ing of publication, to convince the malicious clamour of 
one of the parties, or to ſatisfy ſome doubt to the court, 


which ariſeth out of ſome ſcruple of their own conſcience 


wherein the court deſireth to be reſolved, and not upon 
the ſuit of either of the parties: and this is that which is 
called ad informandum conſcientiam judicis. For by the con- 
ſent of parties in the Dutch cauſe, Moyſes Tryant, who had 
witneſſes examined againſt him, and publiſhed before the 
firſt hearing ; and upon notice given by the attorney general 
that he would examine other witneſſes againſt the next 
bearing, and that the defendants, if they would, might do 


fo likewiſe, and only Afoyſes Tryant did ſo; this was 


held by the court an implied conſent ; and the court pro- 
ceeded and ſentenced him upon the teſtimony of thoſe wit- 
neſſes examined by conſent by implication. But there is 
no doubt, if it had been a public and actual conſent, it 
would have taken away ſcruple; for ſurely conſcientia tollit 
errores, and the time of R witneſſes is but an error 


of producing. 


Ix caſe where publication is duly entered, there future 
examinations are granted; as in the Caſe of Mambibell and 
Weonbwell n, mentioned, where it appeared that the 

52 
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any notice that warning was given to examine witneſſes by 
ſervice of ſubpena for that the defendant ſerved was of con. 


co 

federaey with the plaintiff, and therefore witneſſes were new]y kit 
examined. And in the Caſe where the king's attorney was dan 
plaintiff againſt Gunter for the impoſture for pulling pins ve 
out of the fleſh of a young maiden, after the king's wit. are 
neſſes were publiſhed and ſeen by the king's counſel, the the 
king's attorney ſuggeſted to the court that publication was it 
entered without his warrant, which ought not to have cat 
been done in the king's cauſe, and fo deſired further ex- eth 
amination ; and becauſe undue publication, % quaſi nulla. he 
- Bur the judgment of the court in this was of exce}- anc 
tent direction, that after publication examination ſhould ref 
be ſtayed until precedents were ſearched ; for that in truth ſea 
.in this caſe the court will not grant future examination par 
after the parties bave ſeen the books, but it will require, 13 
to avoid ſuch a publication, and to examine de novo muſt , 
ſwear, that he hath not ſeen the books; and then the fent 
names of the witneſſes being brought into the court that foll 
the other ſide may know them, the interrogatories being cau 
peruſed by ſome ground judges that they be not captious, cou 
the examination may be allowed. Sometimes the court Hi 
will give liberty to a clamorous perſon to convince his to 
malice more than is due unto him. So in the Caſe be- ther 
tween Rich and Wallp, 13. H. 7. where the plaintif ſtea 
had liberty to examine after publication, ad convincn- ni 
dum ſui malitium: and the like to that was Paſch. 11. Elia. Was 
to James Warner againſt the lady Marvyne; but that was one 
by the queen's expreſs command delivered by her attorney Wi and 
general, in which caſe ſhe. went further to re-examine perſ 
all the witneſſes he had formerly examined, ad informandum Wh cxar 
conſcientiam conſilii; only there was ſome care had to avoid Wi inju 
ſubornation or ill inſtruction, for the clerk of the court ther, 
himſelf was enjoined to take the od THIN and ju: Wl Vel 
W to be e thereat. cauſ 
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Bor for the laſt, which is for the ſatisfaction of the 
court upon hearing, many precedents have been in that 
kind, but that always when the court hearing the cauſe 
| findeth it perplexed, and that the truth cannot be diſco- 
yered without a further examination; as perhaps witneſſes 
are produced in whoſe cuſtody a forged deed is found, and 
the party conceiveth that either he delivered it or received 
it from the forger, and that the teſtimony of the witneſs 
cannot but diſcover the perſon ; but what he diſcover- 
eth cannot be ſeen by him till after publication, and then 
he can examine no more; upon view of whoſe depoſition, 
another perſon is vouched, and upon whom the whole cauſe 
refteth, In this caſe the court, being the moſt excellent 
ſearcher of truth, may require the examination of the 
party before they will give any judgment. So in this wiſe 
e, 13 Eliz. did the court, upon hearing the cauſe betwixt 
it WW Rowland Hind plaintiff and Lodowicke Breenevils de- 
de fendant ; and a new day appointed for the hearing the day 
at following. And of this nature, in Trin. 3. Jac. was the 


ng cauſe wherein Nicholas complained againſt Hitchcock for 


us, counterfeiting an injunction from the marches of Wales. 


art Hitchcock ſent one indoiue to an attorney at the marches | 
his to procure an injunction, who procured it and ſent it; but 


e- therein miſtook the names, and enjoined the defendants in- 
tf fend of the plaintiffs, Hitchcock, finding this miſtake, made 
an injunction to the right perſon, and took off the ſeal which 
was the true one, and fixed it to that, and delivered it to 
one Mallery to be delivered to the defendant; who did ſo, 
and the defendant ſerved this falſe injunction. But theſe 
perſons being unknown to the plaintiff, no man which was 
examined would charge Hitchcock with having the true 


thereupon ordered the cauſe to ſtay, and H/indowe and 
Mallery to be called up and examined, and thereupon the 


fordingly, 5 88 * 
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inunction, and fo no likelihood to ſatisfy any: the court 


cauſe to be proceeded in to hearing, which was dane ac» 
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PARTY HI. So in Mich. Term 3, Fac. fir Edward Dymacke was 

a plaintiff againſt the earl of Lincoln for buying of a ſtatute; 

and champerty being beſt known to one Bradſbawe, 

Bradſbawe was not examined. The court, upon hearing, 

finding that the truth could never be cleared without 

Bradfbawe's examination, ſurceaſe the heari ng, and ordered 

Bradſhawe to be examined, and then the cauſe was heard. 

- And in theſe caſes copies of the depoſitions were given to 

| both parties; which uſeth not to be in civil cauſes, when 

_ witneſſes are examined ad informandum conſcientiam judicis, 

And of this nature, although much differing, hath it been, 

when witneſſes have been heard ſometimes in open court 

at the hearing; and the ſame hath been rather allowed than Wl © 

an examination ad informandum conſcientiam judicis at the * 

requeſt of any of the parties: for I find 34. Eliz. in a cauſe a 

betwixt Tayler and Holt, the plaintiff making ſuch a re- " 

queſt was delivered; but the witneſs willed to be preſem ill © 

at the hearing: and it is worthy of obſervation; for ſuch a I © 

| - witneſs being moſt material to the weight of the cauſe, ys 

5 the wiſdom of the court will beſt diſcern him upon view. 

And in this kind king James examined the lord . ent- o 

worth, in the counteſs of Eveter's cauſe ; and in Spekt's 

Caſe againſt Moore, a brother of fir Robert Winwood“ 

was heard in open court, and much queſtioned by the 

court. | | 

BEs1Dts all theſe reaſons of examining witneſſes after 

publication, there hath been alſo another courſe uſed moſt 

unduly, which was an examination de bene efſe ; and ſuch 

a one was taken in Booth's Caſe after publication : but the 

fame was ſo ſharply reproved by the court, and the ex- 

aminer's boldneſs to attempt it ſo bitterly rebuked, as it hath 
, been altogether forborne in theſe late times. 

=. -  Tnvs I have ſhewed what this court out of their di Ft 

| - cretion have done, thereby to ſhew their power; but thi 


great and ſovereign. army is not to be ſtretched _— 
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caſes, for that would deſtroy order and courſe, but muſt . 
be rarely uſed, and in great and weighty cauſes, 

Tux parties having all their witneſſes publiſhed, if 
they find any undue courſe of examination uſed; as un- 
lawful ſcandal againſt the parties or witneſſes—a witneſs 
ſecondly examined when he was ſhort in his former ex- 
amination — matter examined merely impertinent to the 
cauſe—he that is grieved is then to move the court before 
the hearing of the cauſe, when for ſcandalous matters the 
defendant ſhall be committed, and pay coſts for imperti- 
nency. He ſhall not only pay coſts, but in theſe caſes the 
matter ſhall be ſuppreſſed : where I may note, there is no 
ſcandal but is impertinent ; for if it be pertinent to ac- 
cuſe or excuſe, it ſhall not be faid to be ſcandalous; as 
it was adjudged by the whole court in the Caſe of Hala- 
lenden againſt Abbot, where the plaintiff charged the de- 
fendant, being his tenant, with forging a copy of a pre- 
ſentment; the defendant, to excuſe himſelf of forgery, 
examined witneſſes to prove that the plaintiff's ſteward of 
his manor was à forger, which might have tended to his 
excuſe, although the preſentment fell out to be forged. 

Ir when there is no preſentment, nor cauſe of refe- 
rence for conſideration of undue examination, the plain- 
tiff doth not get his cauſe to be heard, in antient times 

the plaintiff was three ſeveral times admoniſhed by the 
court to proceed to the hearing of his cauſe; and an entry 
was always made, A. B. per cogniſat. ad perſeguendum con- 
tra in primo et ſecund.; and the third time the entry is, 
V. bodie 3. per cogniſat. perſequendum, ed quad non comp. 
defendent, dimittant ab hoc inſtantia omnia cum expenſis 
faltis in guibus nondum taxati condemnat. rod. - 
4. B. 

Bur by W of 18. Bl. the defendant was or- 
lered to attend the clerk of the court; and” after publica- 
tion, if ET 6s not procure his cauſe to be en- 
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ſhew cauſe to. the contrary in open court the term then 


times required thoſe which were of counſel in the cauſe 


A TREATISE OF THE COURT OF STAR CHAMBER, 


tered in the general book of hearing within three term, 
then the cauſe was to be diſmiſſed, unleſs the plaintiff dd 


next following. 

"Tas. general book is kept by the clerk of the court, 
wherein. any plaintiff may enter his cauſe, after he hath 
paid to his attorney or to the examiner for the copies of 
his books after twelvepence a ſheet, as for all other copies 
beforementioned; and he cannot be received to enter the 
fame in that book, unleſs the ſame be ſatisfied : and out of 
this book the lord chancellor or lord keeper appointeth 
cauſes to be heard upon the day of hearing in open court, 
although he hath power to appoint cauſes of which he 


' hath notice before they be entered there; but the lr 


Egerton many times ſet them down in order as he found 
them in the book. But of theſe in the next place. 


— - * 1 — 


F. xx111. OF THE SENTENCE OF THE COURT, 


THe cauſe, as I have ſhewed, is appointed to be heard 
by the lord keeper, who maketh choice of ſuch cauſes as 
he thinketh fitting for the dignity of that court, and for 
the preſent time, and relief of the ſuitor who is in greateſt 
want of juſtice; and therefore the lord Egerton, conceiv- 
ing that the attorneys beſt knew the client's cauſe, gave li- 
berty to them to prefer ſuch cauſes as their clients which 
moſt urged them,. which were moſt earneſt, and ſolicited 
them to prefer; and thoſe, after the cauſe required by the 
king's attorney, were always ſet to hearing: but if there 
were not enough to fill the paper, he took them in order 
aut of the genera] boo of hearing. But becauſe it is bis 
charge to ſet fitting cauſes for the lords judgment, he many 


ypon whoſe judgment he durſt rely, to certify him whe- 
a. TY ho 
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ther the cauſe were fit to be heard: but the ſame was ſel- 
dom done ; for if the ſame be not proved, the king hath 
his fine of the plaintiff; and if proved, the defendants are 


| fined after their offence; ſo that in all caſes that come to 


hearing the king hath his fine. For if ſo be the plaintiff 
do not- proceed at the hearing, either by abſence, or by 
lence acknowledge that he hath failed of his proof, the 
plaintiff ſhall be fined pro falſo clamore. If the. plaintiff 
and defendant intreat that they may end the cauſe, the 
court will ſeldom ſuffer the ſame, unleſs there be much 
nearneſs of blood or other affinity or neighbourhood be- 
twixt them; in which caſes the court ſometimes allow- 
ech their agreement; but otherwiſe they are to pay a fine 
pro licentia concordandi. And fir Edward Coke moved 
once to have a fine impoſed upon a plaintiff Aultiloguio; 
but that was but as one ſwallow. And in fines pro licen- 
lid concordandi the fine is to be paid by both; but if the 
plaintiff make the compoſition without licenſe, the fine 
ought to be ſet upon as pro falſo clamore. 
AxD caſes are now appointed to be heard by the lord 


keeper after every term for the next term following, at 
which time he -appointeth for every fitting day a cauſe : 


and it is beſt that they be ſet at the nomination of the at- 
torney rather than by the preferment of followers. 
AND the cauſes fo ſet to be heard, are either ſet at the 


requeſt of the plaintiff or of the defendant ; or if the de- 


ſendant deſire to purge his reputation by the public judg- 
ment of the court, he may as well ſet it to be heard ad re- 
ſuiſtionem defendentis as to get it diſmiſſed for want of the 
plaintiff 's proſecution : and in thoſe caſes the court will 
fr the-moſt part give the defendant damages if they find 
him innocent, but puniſh his boldneſs the more heavily 
it they find him guilty; ſo that he muſt have a clear 


cauſe who preſumeth, oy" = OP to preſs the 


ee . 
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Ax the cauſe being ſet down in the eſpecial book, 
the clerk of the court maketh a warrant to the procek.. 
maker to make a ſubpœna directed to any of tne principal 
defendants to hear judgment; which ſubpera is in the 
words with the fubpana ſet down before, but indorſed in 
theſe words, ad audiendum judicium ad ſectam A. B. The 
proceſs muſt be ſerved, and the*ſervice of -any one is the 
ſervice of all charged with the ſame offence ; but this no- 


- - tice muſt be left, and ſervice. of proceſs gon in reaſon- 


able time before the hearing. 


AND therefore in the king's attorney 8 Caſe againſt 
Warfter and Watſon, the defendants being bound to be at 
the hearing were ſerved, and their names miſtaken in the 
proceſs; fo that thereby the plaintiffs failed. A ſecond 


day being appointed for the hearing, a proceſs was left at 
 Fatfon's houſe four days before the hearing; and this ad- 


judged ſufficient warning. And in the Caſe betwixt Ln. 
2 and Swain, Hil, 3. Fac. the proceſs ad audiendun ju- 
dictum was ſerved upon the defendant the 24th of January, 
which was the day the cauſe was appointed to be heard; but 
other cauſes having priority that came not to be heard til 
the Sth of February, adjudged not well ſerved, for that 
it muſt Os, ras e n ö 
mall. 3-5: 

Ax although the judges have denied that the * 
of the ſulpœna at the houſe was no ſufficient proceſs to 


hear judgment, but ſufficient to have proceſs of contempt 


to give appearance, yet the lord chancellor Egerton ever 
conſtantly maintained it, for that the defendant is intended 


to be always in court by himſelf or his attorney, and there- 


fore an ordinary means of ſervice ſhall be ſufficient; and 
ſo leaving the proceſs at the defendant's uſual lodging, 
when he had no dN e ſervice in _”_ 
Mlablafter's Caſe. 

I Have ſaid before, the oct cl bokerved upon 


any Ae et with the fame offence, and that ſhall be 


the 
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ve ſervice of all; for if divers men be by one and the PART UL, 


k, 
6. ame bill charged with ſeveral offences, as ſome with 
* | 


forgery” and ſome with riot, and ſome with perjury, the 
the Wcvice to him that is charged with the riot is no ſervice to 
in Wim which is charged with perjury or forgery; but it is a 
he good ſervice to him that is charged with the procurement 
the of the riot. Nay further, if ſeveral men be charged with 
'0- Wreral offences of one and the ſame kind, they muſt be 
n irerally ſerved to hear judgment; and ſo it was adjudged 
n the Dutch cauſe, that the tranſportation being a ſeveral 


nf offence in every man, as it were ſo many ſeveral cauſes, 
* ery man was to be, ſerved ſeverally to hear judgment: 
the d fo, at the firſt hearing, thoſe that were not ſerved were 
ond not proceeded againſt, | 

a zur ſufficient notice being given to any one defendant 


in the ſame fact, he muſt appear by his counſel at his pe- 
fl; for upon oath made of the ſervice, the court will pro- 


ju- ceed in his abſence; but then the anſwer of the defendant 
ſs nut be fully read in open court before the lords. 
but Tux time of the lords hearing of cauſes was hereto- 
till ore every day in the week, yea many times both in fore- 
that noon and afternoon ; but afterwards in 8. H. 8. in the 
not Wi time of cardinal MWolſey's regency, he firſt appointed four 
ey in the week to fit in the Star Chamber, and two days 
ing only in the chancery: and afterwards in 10. H. 8. the 
s to rds appointed to fit in the Star Chamber on Wedneſday 
pt ad Friday for reformation of enormities in the king's 
ever BH courts : and afterwards, about 15. H. 8. there were ſix of 
ded Wh the council appointed to fit in the Star Chamber to expe- 
ere- Wh lite the cauſes, which was to give rules and orders of 
and proceedings ;,'but after that uſual courſe was ſettled in en- 
ing, Wh fling times, the clerk of the court ſat alone to ſee ordi- 
Gor Wh rary courſe obſerved in proſecution of cauſes upon all the 
| Gs of the week but when the lords fat to hear cauſes: 
po Wl by all which it appeareth that this court may fit at their 
85 pleaſure every day of the week if they pleaſe, and may ap- 


point 


PART HI. 


matters of courſe ; which he did in the end of a term, 2 
was very able to perform the fame. 


motions, for that will be very prejudicial to the ſuit a 


2s may be, without alteration or interruption. And I cx 


eloquence, and ſervice of the ſtate, above others; but h 
Gillen to this change I know not, —But to proceed. 


defendant's counſel at theſe hearings tieth the party to the 


Caſe; for by the plaintiff's entry of the cauſe to hearin 


* 


— 
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point any of the lords to ſit and give orders; for fometi 
the lord Egerton did in that time of the great Plague 3 
point mr. Mill, the clerk of the court, to give orden 


Fox it is a marvellous hindrance to the ſuit, if ſome tin 
be not appointed to give orders as well as to hear cauſs 
yet are not the days appointed for hearing to be ſpent 


the king; but their times are to be as faithfully obſen 


not but note, that in former times four days were yield 
to this court every week, and but two to the c 


' nd no 
and the place of the lord chancellor or lord keeper a 
this court for power, ſovereignty, and authority, diredic 


Cass which come to hearing are either upon the ca 
ſeſſion of the defendant, or upon proof or teſtimony of th 
witnelles. 1 | | 

AnD hearings upon confeſſion are either upon the par 
ties anſwers or examination, and ſo immediately appcints 
to be heard; or after the examination of all the witneſt 
a eee Rn e 
the confeſſion. 

Mary and uſual are the eauſes heard upon 2 
of the parties; but they are much the fewer, for that the 


bare confeſſion of the defendant both for manner and matter 
AnD if any thing be read wherein he accuſeth him 


examination to be read, as it was in Dreyton and Morris 


upon confeſſion, he excludeth the defendant in the .one c 
from making of any proof, and in the other caſe when 
wayeth the depoſitions of witneſſes from uſing his prod 


— „ 
LE * ww » 
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* therefore good reaſon that the defendant ſhould uſe his 

xn allegation for proof. 

zor it is ſometimes care for the plaintiff to wave all 
e depoſitions of witneſſes ; yet in Hil. Term 3. Fac. I 
nember in the Caſe of Page v. Page, upon this occaſion, 

x that when the cauſe came to be heard the defendants 
ak exception that publication was not entered, and 
erefore they could not proceed upon the examination of 
meſſes; and thereupon the plaintiff waved the teſti- 
pny, and proceeded upon the confeſſion, | 
And in theſe caſes of confeſſion the defendants have 
is privilege, that if one defendant confeſs matter againſt 
mſelf and another, the confeſſion can hurt himſelf alone, 
id no other, for he muſt ſtand or fall by his own mouth; 
xd as the defendant hath that advantage in the one caſe, 
hath the plaintiff in another, for that if his bill be un- 
rain, yet upon his confeſſion the defendant ſhall be 
ntenced, yea although there were no bill; as it was in 
yuncter's Caſe, and ſince adjudged in the Caſe of the 
ing's attorney againſt Brereton. 

lx hearing of cauſes upon depoſitions the plaintiff hath 
is advantage, both of confeſſion and teſtimony, for he 
ul urge the defendants what he can to convict the de- 
dants out of either; and in that caſe the confeſſion of 
defendant accuſing himſelf with another is a good teſti- 
any; otherwiſe, if by accuſing another he accuſe him- 
if: yet is not that a teſtimony which will carry a con- 
Won of itſelf, without ſome other concurring teſti- 
any or violent preſumptions; yet is it held ever fo much 
ronger than a ſingle witneſs, as eculus teſtis is better 
an auritus, But if the plaintiff read a defendant's ex- 
nation to convict any, the defendant may read at the 
ne examination to all that interrogatory to excuſe him; 
r perhaps he explaineth his own meaning in ſome other 
ut of the interrogatory : but if the explanation be in 


. 


ber interrogatory, it is moſt uſually allowed. But 


PART III. 


* — — — 
— ” 


PART WI. in Poſe. 4. Fac in the cauſe betwixt Juanes and ID 


in the Caſe of — - — I. i 4 Fare whe! 
_ reaſon that the word aftreſaid was contained in the artic 
the former article to which r renin: 
- the defendant. - 


by the defendant's counſel, or read by the plaintiff's 
-  torney, the plaintiff then | doth ſtate the queſtion; a 
' then the plaintiff*s counſel appaints his attorney to re 
the proof which is in the cauſe: for if the plaintiff u 


it is not allowed but by conſent of parties; and the fa 


intent that the other fide may take notice of it to anſu 
unto ſuch foreign teſtimony, who could not but be ſ 


- defendant will not yield thereunto; as it was held in © 
en and Sewer's Caſes. But the records of other cou 


poſition ; and if it be otherwiſe, when it is offered to 
| read in the court, the party on the other ſide may take 


lation of a party grieved, the party grieved cannot be ul 


read, may except to him, and the court will always re: 
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it was allowed to be read'in another's interrogatory; x 


if that interrogatory which is read by the plaintiff have ( 
pendance upon anſwer, then the other ſhall be read; 


BG eee ſhall. be re; 
it is fit that I declare my meaning; for when the bill 
opened by the plaintiff's counſel, and the anſwer open 


read proof made in another court, or in another cau 


muſt be moved to the court before the hearing, to 


priſed thereby. Yet the oath of a defendant taken in an 
ther court ſhall be uſed at the hearing in this court to 
nifeſt his falſity, if it be moved beforehand, although t 


ſhall be uſed at the hearing of cauſes produced under ſ 
or proved hy copies, ſo that the copies remain with | 
clerk of the court; for they are incorporated into the 


ception, and then it ſhall not be read. 
Ir the king's attorney put in an information by the 
as a witneſs; but the other ſide, when he is offered to 


bim. Open partiality diſcovered in * by proof 
proximit 
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oximitys is good cauſe to alledge that he ſhall not be read; PART Ul. 
vis convition de crimine falſe ; but falſehood in the ſame 

auſe is no reaſon to bar him to be read, but that falſehood 

nay be made to appear in the defendant's defence. 

Tas defendant hath always as much time to excuſe | 
» the plaintiff hath to accuſe, and more; and ſometimes 
hour to uſe divers teſtimonies in defence, which the 
zlintiff ſhall not have to accuſe; as the depoſitions in other 
aurts were uſed for Fallis's defence at the ſuit of Salla- 
wy for a forgery whereof he was convicted, which was 
ted to the king's attorney in a cauſe of forgery, although 
de witneſs whoſe teſtimony was offered to be read was 
rady, and fo could not be examined; which courſe is 
moſt honourable, for that the ſentence of this court ſtrikes 
þ the root of men's reputations, and many times of their 
tes; and therefore they always require indifferent wit- 
elſes clear proof, not by relation and double teſtimony, 
« that which amounteth to double teſtimony ; 3 as, a wit- 
b poſitive, and accompanied with the preſumptions which 
ply a teſtimony ; or, where there can be no direct teſti- 
nony.in works of darkneſs, neceſſary prefumption. 

Tag proof being read, ſometimes in one day ſome- 
ines in many, the lords proceed to their ſentence, which 
$ always delivered in great filence, and without any in- 
muption, the inferior beginning, and fo in order every 
un, and the archbiſhop laſt before the lord chancellor or 
ſe lord Keeper, if the treaſurer be not the ſupreme judge 
| the time 3 in which ſentence, if the lords deliver any 
kntence doubtfully, they may afterwards declare themſelves 
b the clerk of the court; and ſo it was in hittingbam's 
Uſe reported by fir Edward Cote; and not long lince 
Weflings' Caſe verſus Darvile. 

Tux greater part of the judgments of the preſence 
keth the ſentence; but if they be equal, the voice of 
be ſupreme judge maketh the ſentence, as I have before 
nd to be — in the earl of Neorthampton's Caſe 


and 
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8 Weftingham's s Caſe, for the point of for. 0 
gery of the feoffment and letter of attorney then in queſ. decei 
tion; and alſo in Hills and Prie/twood's Caſe, 44. Ela tubs 
And in this ſentence the court doth puniſh the offender, VAL 
and relieveth the oppreſſed. The puniſhment is by fn, Wl 00d 
impriſonment, loſs of ears or nailing to the pillory, fit- BW ns | 
ting the noſe, branding the forehead, whipping of late day, Wl yy 
wearing of papers in public places, or any puniſhmem Wi befor 
but death. The parties relief is by reſtitution of what i rerju 
taken away by damages, making acknonledgmen of their ref 


offence, and aſking forgiveneſs. 

Frnts are new of late impoſed ſecundum 8 ds 
a ae ave fitted to.thi efate of the perſon ; ſo that they 
are rather in-terrorem, populi than for the true end for the 
which they were intended, when fine and ranſom was ap- 
pointed, the ranſom of a beggar and a gentleman being al 
one to the caſe of the crown, the great detriment of the 
Commonwealth. 

- IMPRISONMENT always cedompenieth h fine; for if the 
r he muſt be impriſoned, and there remain 
until he ſind ſecurity to pay his fine, and then muſt pay 
f his fee to the warden of che Fleet, which is ten pounds a 

baron, five pounds a knight, five marks a gentleman, five 
nobles a yeoman; but the yeoman's fee is vaniſhed, the 
keeper for his gain making every man a gentleman, ] 
name the fee to the warden of the Fleet, becauſe that i 
the moſt uſual priſon; but the Tower is as uſual in great 
cauſes; and in former times the Marſhalſea often, or any 
/  « _ other priſon that the court thinketh convenient. 
Loss of ears is the puniſhment inflicted upon perjured 
perſons, infamous libellers, ſcandalors of the 00m and 
ſuch like. 

J Baaxpixs i in the face and dining of the noſe is a pu- 
niſhment inflicted upon forgers of falſe deeds, conſpiraton 
to take away the life, of innocents, falſe- ſcandal vown's the 
f e perſonages of the realm, 4 4 

| RI 


— 
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|  WaieeING hath been uſed as a puniſhment i in great PART ut. 
deceits' and unnatural offences; as the wife againſt the 
huſband ; but never conſtantly obſerved in any caſe but 
where a clamorous. perſon in forma pauperis proſecuteth 
mother falſely, and is not able to pay him his coſts z quod 
nn babet in ære, luet in corpore. 
. WEARING of papers hath . 
before the ſtatute of 5. Eliz. was the uſual puniſhment of 
perjury, but ſince hath been uſed as a puniſhment for op- 
preſſors and great deceits. 
I canxoT ſet down every particular puniſhment, ſot 
that the ſame is ſometimes only the puniſhment ap- 
pointed on the act of parliament ; as in forgery, the de- 
fendant, if he be convicted, is to have the puniſhment of 
that law : ſo for taking away of maids, the puniſhment of 
the ſtatute 4. & 5. Philip & Mary; and fo for mainte- 
nince, falſe tokens, and ſuch like; in which caſes the court 
limiteth no expreſs puniſhment, but convinceth the de- 
fendant, and he is to receive the puniſhment of the ſta- 

- tute, So when his majeſty had expreſſed a puniſhment in 
„„ againſt duels, in his own moſt judicial and elo- 
* quent ſentence he expreſſed no other puniſhment, but left 
the ben to the puniſhment contained in the edict. 0 
* SoMETIMEs the puniſhment is by the wiſdom of the 
at is Wh court invented in ſome new manner for new offences; as 
* fir Traſe, who raiſed Judaiſm up from death, and forbade 
; 207 the eating of ſwine's fleſh, he was ſentenced to be fed with 

ſwine's fleſh when he was in priſon. | . £ 

SoMETIMEs the opinion of the court of the offence and 
e offender is held to be a puniſhment; and then the ſen- 

cc is ordered to be publicly read at the aſſize, either of 
a pu- ſe county where the offence ariſeth, or in all aſſizes, as if 
rators Ws in the'caſe of duels. | 
a te BY Tur relief of the party made by reſtitution of that 

; mich is_unjuſtly taken away by force or fraud, is very 
. Ver. II. Q obſery- 
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"obſervable in Seſſon's Caſe, 10. H. 8. where there is a no- 
| table precedent; that thedefendant dying, thecourt appointe 
perſons to inventory all goods they found of his, and reſtore 
out of them that plaintiff s proper goods, and ſatisfaction 
for others out of the reſt of the goods of the inteſtate, 
And in the caſe of reſtitution, the clerk of the court hath 
no benefit of poundage; whereas in other caſes he hat 
_ Hwelve-pence in the pound for every awarded pound. And 
che judges of the common law have a little ſtrangled i 
this point, ſuppoſing that this court ought not to meddl 
with the property of goods, or the poſſeſſion or title of 
lands. Sure I am, that in the time of H. 8, there arc f 
multitude of precedents where cattle were ordered to be 
reſtored in kind, or others as goods; and there is a decree 
of that nature in one Day's Caſe againſt Cole, in q. H. 
And in latter times for reſtitution of poſſeſſion of lands, i 
Raule and Morgan's Cafe, 45. Eliz. where a polcfiia 
was taken away by force, the court reſtored it, and ſettle 
the plaintiff in poſſeſſion: and it ſeemeth · unto me, that i 
ſtandeth with all reaſon that if my land be withheld fron 
me by a forged deed, when the deed is judged in the co, 
to be forged, that my land ſhould be reſtored; and b 0 
court did in 10. N. 7. And if by perjury upon an evi 
dence I have let my land, if in this court I convince tt 
witneſs of perjury, it is ſtrange aL EN 
| Have power to reſtore me to that they find is taken fre 
me by falſchood. But the former decrees were for f 
moſt part not concluding the right but until the other f 
could recover it, or they ſhewed better matter to fl. 
- court; and yet the judges did conteſt in this with d 
bord chancellor Egerton, i in the Caſe of fir Rowland E; 
againſt — 
E 
beſt jury; and when they hive juſtly diſcerned the uren 
2 MAE. * * * recompence, aha 


* 
S 9 _ 
- : 
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ronged perſon's labour and travel ſometimes with all his PART in. 
57 yea, an informer hath had for his travel by way 
{ damages a great reward; as one Pierre Llinde had one 
undred pounds by ſentence of this court againſt Cad. 
wllader Price for embezzling the armour of the country; 
being made a deputy lieutenant: and this is the excelling 
ut of the juſtice of this court, which is accompanied with 
oſt excellent privilege, that the party grieved ſhall be 
wiahed before the king, who in all duties in other cour 

yh his prerogative. This hath ever been infallible, ex- 
wot in fir Thomas Lake's Caſe, where the king and party 
t hand | in hand, becauſe there was ſufficient to ſatisfy - 


| 
| 


For giving the party ſatisfaction by ſubmiſſion, great 
beſtion hath been, whether 1 it be part of the puniſhment 
x of the recompence : for if it be part of t the puniſhment, 
ling may pardon it; if of the recompence, the party 
intereſted : and I conceive, that where the party is to 
e a recognition of the offence,” of to acknowledge the 
ness of the ſentence, that trencheth only to the pu- 
ment, and ſo the king may, pardon. it, as he, did fir 
pb Tufton, at the ſuit of mr. Nevill + but where 
re is 2 clauſe of aſking forgiveneſs, that is not in the 
ng 's power 3 as it was in ir Thomas and the lady Lake's 
ke, Yet may the king diſpenſe with the manner, 3s he i 
| vith the lady 22 s acknowledgement, ſtanding in 
deen at the bar; yet was ſhe to acknowledge the wrong; 
ip did, becaale the manner ſounded to puniſhment 


Tax entry of the ſentence. is referred to the truſt of | [i 
clerk of the court, and he only may draw them, un, a 11 
6 where the lords appoint the king's counſel to pen 
Fame, of whete the king is. intereſted ; in which. caſe, . | 
[may only meddle with, the form, but they may not = 
che matter unleſs the clerk be miſtaken: and if queſ+ .- 1 
n the court muſt be attended, and pub; | 1 
0 * 4 liely 
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ä do be avoided but by the king's command alone, who {. 
| dom difannulleth the matter, but many times pardoneth 


| 2 — 


for certifying his majeſty upon a petition matter which 
eroſſed the ſentence of the court in the Caſe of one Har- 


Fob clamore, ſometimes not fined becauſe he had probg- 


next place followeth the execution of the ſentence ; 


CEN ee eee ee VARY belcage 
e ee. ' 


s eſtreated into the exchequer, and levied as any debt 


- cced for the puniſhment. The party ſentenced cannot 


\ 
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licly moved. - And being entered it is irrevocable, and nd 


- AND fo tender the court is of upholding the honour of 
the ſentence, as they will puniſh thoſe which ſpeak againf 
it with great ſeverity; as they did Finch and Pattriage, 


lahentlen. And by this great ſentence the defendants ſome. 
times are fined, ſometimes diſmiſſed ; ſometimes the cauſe 
is left to a non liguet, ſometimes referred to a trial at lay; 


ſometimes the matter complained of condemned, but the 
perſons not ſentenced; ſometimes the plaintiff fined pr, 


RAR 12 r 


$ XXIV. or Tus EXECUTION OF THE SENTENCE. 


ene 


— of 'twd parts, l neceflacily have two execu 
tions : 
Tut e which habe th G bag 0 


Tux ſine hath one perpetual Sede Carte that is, i 


the king; and the king hath prerogatives for lev) 
Ghereof which he hath for any other debt whatſoever, er 


cept only that the parties damaged in that cauſe muſt pre 


delivered out of priſon until he have undergone that, 
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ö procured a » pardon for it, or given ſecurity to the end to PART 1II. 


undergo it. 

zur for the parties relies if the perſons be contemp- 
ous; the court hath uſed divers means of correction to 
compel the perſons ſentenced to perform the decree. 

SOMETIMES by the king's expreſs letters of command ; 
gin 10. H. 7. the king wrote his letters for the performance 
of a decree formerly made, which the defendant neglected. 
| SOMETIMES by commandment to the Tower, being al- 
mays crimen leſe majgſtatis. So Patrick Bellew was com- 
nitted to the Tower 10. H. 8. for not yielding a pdtleflion, 
nd reſtoring goods ordered by the ſentence of the court, 

SOMETIMES by new fines impoſed upon them for their 
rentempts. So was Hugh Cartwright fined firſt ten 
pounds, then forty pounds, then one hundred pounds, in 
the b. Ed. 6, for not performing the decree of the court in 
r to repair for di- 
ne lerviee, 

SOMETIMES the defendants were enjoined, under a pain 
ſum of money to be levied of their lands and goods, to 
perform the decree. So was Nicholas Fairfax enjoined 
nder the pain of two hundred pounds in 24. H. 8.; fir 
bord Corbett in five hundred marks; yea, W x 
dach in two hundred pounds, S 
Song TIMES this command was contained in a a 
Function- So was Robert Martin enjoined upon pain 
ve hundred pounds in 25. H. 8.; and in 15. H. 8, 
attorney and ſolicitor general were commanded to de- | 
le a writ to command the biſhop of Norwich to perform 0 
1 which, was done upon pain of one road 


Gangs 15 writs directed tq the ſheriff, to put 
plaintiff in poſſeſſion, or to leyy the money decreed; 
u the meſne profits of the land decreed upon the plain- 
goods; of which there is a notable precedent in 
H. 8. And in the ſame year one Bregatte was 


Che 


239 
3 erdered 65 bs attached till he paid 'a ſum of money or, 


till che plaintiff be in contempt, and hath refuſed n 


de min ® in that Cafe of Seth againt Dom, 


7 from performing the ſentence of this court: neither is an 


kingdom of Ireland; this court hath written letters to con 
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dered by the l and if he refuſed, t ev; py money 
of his goods. 

Sou TIMES um 65 extent to un ane of land 
and goods; which cauſe was allowed by all the juds 
Dyer 15. Eliz. and purſued in Eaſter Term following 
Stubbs's Cafe, and ſettled as a conſtant caſe in fir Richor 
Egerton's Caſe. And whereas it firſt began with an En 
gliſh writ, a writ was framed by the direction of the ly, 
Egerton in this manner: but this writ can never be a 
being ſerved with proceſs of ſubpoena. Vea, and ſome 
times this court compelled a ſtranger that was indebted t 
the defendant which was ſentenced, to bring his debt int 
the court to ſatisfy the plaintiff that which was decre 


42. Elia. 
By theſe courſes no perſon which hath any thing is et 


free from the fame; for if the defendant fly into th 


mand the lord-deputy to apprehend him there, and ſen 


+ him over in ſafe cuſtody: and fo one bite was there i Ti 
tached by a ſerjeant at arms, and ſent over, i in the Caſe ¶ ¶ colts 
Hole plaintiff, for an infamous libel. or to 
Ap becauſe that execution is the life of the law, in muſt 
there is no means to vilify a court of Juſtice ſo much 2H 
fhorten' the hand thereof, that it hath not power to compe peut 
the parties conyinced' to perform the ſentence; and k plead 
that error was grown to ſuch ftrength before, that by d = 
rection of the court in that cauſe of fir Richard Egerti reſtet 
it was holden a maxim, that this court hath no other mes - 


to compel. the performance of the decree! than by imp" 
forinient's? the'conteminer; aid if be would endure i 

tze party grieved muſt remain without fe 
eye” 6 grow bea Goring the n 


A TREATISE OF W COURT or STAR CHAMBER; 


in that time, I verily believe, was, for that in many years, 

in that faſt-ſpringing time of religion, the people had per- 

fly learned that obedience was better than ſacrifice, and 
there was ſcarce a man found ſo impudent as would ſtrug- 
ge with the ſentence of this high court. It therefore be- 
hoveth the great judge of this high court to maintain this 
power to execute the ſentence, which was ſo worthily re- 
gained by the induſtry of the lord chancellor Egerton, of 
whoſe care and pains in this particular I was more than 
xulatus teſt. for I can fay without boaſting, quorum 
urs magna fui; and I have ever rejoiced to travail in a 
cauſe ſv behooveful to the oppreſſed, and ſo honourable to 
the ſupreme court of juſtice of this kingdom; and I hope 


the common law, as ſome without juſt ground have con» 
ceived, | ; 2 50 


§. xxy. or COSTS, 


or to the defendant, if he he unjuſtly vexed: wherein I 
mult obſerve, that if any perſon be diſmiſſed out of this 


pleading a pardon, the lord keeper and lord chancellor are 
Þ tax his coſts of courſe ; but how much, or how little, 
lteth in their diſcretion, except it he contained in the 
der of diſmiſſion that the ſame |ſhall be without coſts; 
wich is many times by conſent, 
ſntence of the court, But if upon hearing a defendant 
e diſmiſſed without any more words, the lord keeper ought 
d tax bim bis coſts; or if he forbear to tax them, or if 


| doth-not detract at all from the honour and dignity of 


Tur period of the ſuit in this court js the payment of 
coſts to the complainant, if he complain upon juſt ground; 


court, which many times happeneth, for want of due pro- 
kcution againſt him, or in any other caſe, except by 


and ſametimes by the 


Q4 there 
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of queen Elizabeth ; ai the reaſon it grew to ſuch a head PART m. 
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there be no order entered that he ſhall have no coſts, the 


next lord keeper may tax the ſame, although long after, 
But if the cauſe refts upon a non liquet, there are no coſts 


to be taxed on either fide; or if the caſe be referred to x 
trial at law, or a fentence in the eccleſiaſtical court, if 
after the trial or ſentence had the cauſe be returned to 
this court, no coſts are granted, But if the defendant be 
' diſmiſſed, and the plaintiff left to take his remedy by lay, 
| then are the defendants to have their coſts: but if the 
| plaintiff's complaint appear to be juſt as he complaineth, 
for forging a will, and the- will be found to be naught 
and damned by the court, and yet the perſans cannot be 
ſentenced as forgers, the defendant, although not convicted, 
ſhall be ſo far from having coſts, that they ſhall pay coſts, 
For ſo did mr. Cownes v. mr. Tunſtall. And in the Caſe 
of one Allen, a citizen of London, who had bond from 
the friends of one of his apprentices in four hundred pounds 
conditioned for the apprentice's truth, and the apprentice 
from him, Allen being deſirous to make ſome bene: 
1237 obligation, yet conceiving that if he ſhould fue 
a bond of fo great value, and he being not able to make 
any great loſs appear, his ſuit would be ſtayed, he there- 
fore eraſed the letters in four” hundred, and made it 
; for -which the friends of the apprentice ſued him in 
the Sar Chamber ; and the fame appearing, would not 
| ſentence him as a forger, for that it ſounded not to any 
man's prejudice, but deemed that deed corrupt and void 
in law; and in this cafe Allen paid the plaintiffs* coſts, 
Ir it appear to the court that the plaintiff had probe- 
bilem cauſam litigandi, although the court cannot ſentence 


the defendant, if they leaye him ſuſpefted he ſhall haye n 
colts. | 


Ir ſome of the defendants be ſentenced, the reſt al 


have no coſts, as I have before ſhewed, upleſs by the ſye- 
Fial order of the court contained in the ſentence. But if 


| SIEM ey women offences, 


20 
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rgery, and thoſe which are charged with riot are ſen- 

enced in the caſe, thoſe which are unjuſtly charged with 

he perjury. or the forgery ſhall have their coſts, for chaß 
de ſame was as ſeveral bills to that purpoſe; yet if the 

ame perſon be charged who is ſentenced for the riot, he 

hall have no coſts, becauſe he is to pay coſts. 

nav already ſhewed that the coiſvicted defendants 
all pay coſts to him which ſueth in formd pauperis, be- 
auſe he cannot travel without expence. 

Zur in antient times it ſeemeth . | 
„ man ſhould pay coſts unleſs the adverſary expended 
money in the ſuit; and therefore when the king's at- 
torney' proſecuted the cauſe for the king merely, wherein 
be never payeth any fees for copies of examinations, or 
ny travel in taking them, but every man in that caſe 
kboureth ſans fee, the defendant was never charged with 
ment of any cofts. But the lord Egerton conceiving 
tat thoſe for the moſt part were the greateſt offenders, 
nd many times men of good ability, made a poſitive 
mier, that coſts ſhould be taxed againſt the defendant, 
pon a bill of coſts preferred; and out of the coſts all the 
derks ſhould be fatisfied their duties: and this was upon 
ſte hearing of the cauſe in 4.5, Eliz. wherein the queen's 
ttorney was plaintiff againſt one Harwood and 20 vokey, for 
n inhuman uſage of a young maid in ſuch ſort as that 
de knguiſhed long, and died after the year and a day. 

AND it was received as a courſe, that he which appear- 
ed gratis without proceſs ſhould have no coſts ; but that 
mas over-ruled by good reaſon, as I have ſhewed before, 
nd thoſe coſts are taxed, upon a bill preferred to the lord 
ſteeper by the attorney of the © part which is to have coſts, 
which his lordſhip taxeth, and to the taxation ſubſcribeth 
b name: thoſe bills hee sech wh me clerks of the 
nh as his wartant to grant proceſs for the receiving 


TT a; tw HF& . XR. / 


Ann 


1 ſome with riots, n with perjury, and; ſome- with PART I. 
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Ax the clerk upon payment of twelve-pence upon 
every pound which is taxed, and two ſhillings for the war- 
rant, eee eren to the procoſs- maker to make x 
 fubparna ad ſoluvendum; which is directed to the perſons 
eee pi WEN and to be paid to him 
for whom they are taxed. + 
WaHicn if they be made to ſome perſon by confederacy 
who never expended any money in the ſuit, although he 
be named in the writ, yet ſhall the party have the fame 
\ . Coſts who bore the charge: and ſometimes a releaſe is ob- 
* tained from ſome mean perſon without any money paid; 
and notwithſtanding the lame perſon who bore n 
ſhall be ſatisſiet. 


THE attorney ought to prefer but one bill of colts in © 
one cauſe, unleſs there be ſeveral orders of diſmiſſion; zz 10 
perhaps one is diſmiſſed upon a demurrer; another, for At 
want of replication to his anſwer; and a third, upon the * 
hearing; and upon theſe three ſeveral orders of diſmiſion, * 
ſeveral bills of coſts ſhall be taxed. "2 

TE party who ſerveth this proceſs muſt demand the 8 

| money of the perſon upon whom he ſerveth it, or other- * 

wiſe he is not compellable to pay it: for perhaps he doth 77 

not underſtand the Latin writ; and therefore it is not ſuf- 2 
ficient to leave the Latin proceſs at his houſe, as in other m0 
ſubpeenas of appearance; for ſo it hath been many times nd 
adjudged: and he to whom the coſts are taxed, hath elec- Fi 
tion to require his money of any one againſt whom they 

are taxed, aud the party who' payeth the ſame may (eck 

| his contribution by writ againſt his fellows out of this 
court; but the court hath ſometimes aſſiſted him againſt 
the reſt which are fugitives. with the plaintiff's procels, | 
aſter he hath ſatisfied. him to whom the caſts are. due; 2 | 
not long ſince in Fames's Caſe againſt I ricitbam, the 

AFTER. colts taxed, if the party, againit whom the col thi 
are taxed die, his executors or adminiſtrators are charge» fe: 
able with the ans ver! * before en- er 


E 
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tence; or before the coſts taxed, the coſts left; as it was PART NE. 14 
in fir Sebaſtian Havye's Caſe. [8 
"AFTER the perſon is in contempt for non- n of #4 

toſts, an extent may go againſt him, as in caſe of da- ls! | 

wages; but if he die, and his executors. be charged, his „ 

teſtator being indebted by many ſpecial ties and judgments, 1 

is a great queſtion, whether the payment of theſe coſts 

be devor/tie, as to other creditors upon judgments ; and 
being that it is not, for that the judgment of this court 
ought to be equal if not ſuperior to any other, and this 

court upon his obedience muſt protect the executor 1 

zainft others, if the perſon againſt whom the coſts are Wl 

granted will fraudulently convey away his eſtate, that it 4 

may not be found by inqueſt upon the extent, or ſtrangers 

will ſhew forth fraudulent deeds antedated, or made 
without conſideration, to prevent the jury's finding the 
eſtate, the court hath aſſiſted the party with their letters to VI 
the ſheriff for indifferency, and to take intb his poſſeſ- =— 

hon the pretended deeds,” and bring them into court; as it 


tn ES PIE wet 54 


= 3 * 
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4 was done in the Caſe of Hay U, Probatt, and the court 
n gave order for the examination of the fraud. 1 | 
1 AND in all caſes of coſts or damages the king having 


no intereſt, the king's counſel may move for the defendant 
is well as for the plaintiff, for that it is betwixt party 
and party, and only matter of intereſt, and not of crime, 
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$ XXVI, or A BILL on REVIVOR:, 


PIER dane pale through a ſuit | in this court; but 
there happeneth ſometimes that a ſuit is concluded before 
this time of abatement; and that is, by the plaintiff's. 

feath; and if it be a feme ſolp, by her marriage : in which . 
| Faſes, the hejr or executor in the former, and the huſband 8 


=" 


% 
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FART UI. and wife in the latter, W ents and proſecute 


it to hearing. 


Bur if the plaintiff be made a knight, of any other di. 
nity. beſtowed upon him, that doth not abate his ſuit, fo 


that there needeth not any bill of revivor in that caſe 


And becauſe many queſtions have ariſen concerning bill 
of revivor, which is a diſtinct ſuit of itſelf, I think fi 
to conclude this Treatiſe therewith. . And therefore the fit 


- doubt may be, Whether, upon the death of the plaintif, 


it be neceſſary to have a bill of revivor or not? for the 
ſuit being for the king, the king's attorney may bring the 


cauſe to hearing if he pleaſe, and then there needs no neu 


bill; which objection hath been often made. 
AND true it is, that the king's attorney may bring a 
ſuit to hearing, if the party negle& or refuſe; wherein 


there is a default in him for which he may be puniſhed; 


but if it be by the act of God, it ſeemeth there muſt be 2 
party in court, to which the defendant muſt be legally 
called by proceſs to appear and anſwer ; for if ſo be the 
proceſs be ſerved to hear judgment at the ſuit of the 
party, and then the plaintiff dieth, the court will pro- 


| cepd ſot the king, for he was legally called to hear 


judgment; and ſo it was held in fir Gilbert Garrard's 
Caſe againſt Ralph Egerton; and in Hil. 34. Eliz. where 
the plaintiff dying after the proceſs ſerved to hear judg- 
ment, Fame, 


Bor in the Caſe of the lady Greſham againſt Ban, 
a day was appointed for hearing; but the proceſs not 
being, ſerved, the queen's: attorney put in a new bill of 
revivor, and prayed that they might proceed to puniſh 
the offences, and thereupon: they were ſentenced, But 


in caſe there comes a general pardon, which remits all 


offences which. were not depending to be proſecuted, 
and a ſuit depending to be proſecuted, and a ſuit de- 
pendeth. ready for hearing, and then the plaintiff dieth; 
Ws | N in 
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cute this caſe no bill of revivor can be renewed; as it PART UL 
gas adjudged in Drywood's Caſe, in fir Edward Cotes 
fiſh Report; which maketh no doubt whether the opi- 

gion in fir Gilbert Garrard's Caſe be law, for that ſome- 

ting may happen betwixt the ſervice of proceſs and 

de hearing, which may be pleadable to bar the hearing; 

md that being, it is neceſſary a bill of revivor ſhould 

e put in whereunto the defendant may plead; for par- 

aun cannot be allowed without pleading, and otherwiſe 

e cannot have a day in court to plead. 

Zur there hath been a great queſtion ſtirred in Trin. 

41. Eliz. in the cauſe of Houghton v. Barron, where 


* = 
ö oy PP . . a ge ng be 7 8 j——6—2ñ4Ikä .ð qÜ '. ˙* ⁰̃—— 
— — — 1a == ODE — : . I 
ec, eget — — — — — ä — « / — = - 


, -” 
4 — — ea = T3 
a - _ — — 2 — — 2 * — — — — — - — — = — 8 2 — 
— ja ” - "7 - a r * 4 = 
* ' 5 
— LI _— 
1 LAS" ———————— —A— — * * 1 5 22 
0 9 o l - * JS * + a * — * yr 2 — . a 
[RC - 2 uy — N a . — 2 . — 4 — C 
— 2 1 &.r 4 7 k ASS. £ * 1 — ear = * S 4 Y 
LY 4 . — 
* 
8 . 4 2 2 } * y — "A 4 2 = 
; f 4 | P y * 3 1 » * Fr” 2 * 8 
1 w_—_ "#443 * | — 
— 8 
. — 


ibill was preferred by Houghton the huſband before the 1 
: wth El:z. for riots; and after the huſband died, and the | 1 
4 vile put in a bill of revivor, whereunto the defendant | | | 
ed; &murred ; and pleaded, firſt, chat it was pardoned; and i | ö | 


then if it were not, yet an-executrix could not have a bill 
ef revivor for a perſonal wrong, but Actio moritur cum 


| 
| 
ket pardoned, although juſtice Glanvill, upon conference Il 
nh the reſt of the judges, certified that the executrix | 


/; Wi confideration of the precedents of the court, the laſt day ö 
of the term, in the preſence of the greateſt part of the | b 


= % a 


of revivor 3 and ſo had accotdingly, by reaſon the ſuit was 


which was alſo adjudged in Rymans and Brickliff*s Caſe, 
where the wrong done to the wife by the huſband was pu- - 
iſhed after the huſband's death, upon the huſband's fa- 3 
bers complaint. And upon this reaſon I conceive, that 
iough in other courts there may not be a bill of revivor 


tis court it may be, the ſuit being for the king; whick Wl | 
| ſubmit with reverence to the opinion of the caſe reported | ü 
6 | by 
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end. But the queſtion being cleared, that it was 0 N THF 


juiges, it was ruled that an executrix might have a bil! 115 


be the king, and fo the action died not with the perſon ; 1 


won a revivor, left ſuits ſhould be made perpetual, yet in Ek 1 [i 


; 8 al. 
could not by law revive a ſuit in this caſe; yet upon 1 


I TI can in all things the direction and opinion of that 
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by fir Edward Cule, which cafe I conceive to extend to al 
civil cauſes, and not to criminal. 5 
Pos che opinion of the judges is, if a fome ſole extibir x 
bill, and after teke a huſband, ſhe ſhould not revive a ſuit, 
becauſe it was her own folly to take a huſband depending 
the ſuit; yet by · the common practice of this court ſuch 
bills are revived, and have ever been allowed, for that 
the ſuit is for the king; and the heir himſelf, or his 
guardian, may, if he be within age, exhibit a bill of 
revivor in Cafes where it concerneth the inheritance; 
as it was in Gabriel Dennis's * Caſe verſus fir Arthur N 
Muywwaring. And the ſubſtance of à bill of revivot Milpngrap 
is no other but that a fuit may be proſecuted in the , 
_ fame plight as it was when it abated; and therefore it 
needs no anſwer, unleſs the defendant” can plead in bar 
a pardon, or any diſability of the perſon; which he may 
be received to do. But if the offence was pardoned at | 
the. firſt, and the defendant did not plead it, it ſeemeth WW\ 1. 1 
he hath ſurceaſed his pardon, and cannot be received; u. 
as it muſt be granted after the laſt continuance, other- nr. 
wiſc the court will REI a: 12 Iv. 


— : 


AND Cans this e 
afford, 1. have made a ſupyey. of the cyurt, - whereunto 
much might be added; and that which I have written 
might be couched in better form. and words, which 
hereaſter I ſhall. gladly endeavour. to effect; and in the 
mean time ſubmit this my labour, to be confirmed ot 
diſallowed, to men of better judgments 3 hoping I have 
ſet down nothing but truth; having purſued fo near as 


* ord ander Eren, whoſe memory I ever 
reverence, 


# 


| 
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alt 55 and to whom I muſt n all my ob- PART ILL. 


ations, being glad to ſhroud myſelf under the pro- 
«tion of his name, tanguam ſub Ajacis clypes; by whoſe 
your, yea private and particular fatherly directions, I 
are been enabled both in my poor underſtanding and 
weak eſtate; poſtulans ut ſi quid ſuperfluum vel perperam 
in hoc opere invenirit, illud corrigat et emendet 
wn omnia babere in memorid et in nullo peccare divinum 
L potins * bumanum. Bu ac ron, fol. 1. cap. 1.* 


. The W Trae 3 is printed from a Ms. in the poſſeſſion of Joun 
Jornam, Eſq. as far as Part III. sec. XX. at the beginning of the fourth 
wagraph, collated with another MS. the property of Fu ANC HaR- 
Nan, Eſq; from which the latter part is printed. 
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No, II.“ 
OPINIONS of Three Eminent Modern Counszr on the 
" DocTRINE of Tacking Prior and Subſequent Szcunt- 


' 7188; and upon the STATUTE of 4. & 5. WiLL1anm 


* Maur, Cap. 16. which repedts Fxavups by Clan» - 
bern MORTGAGES. | 


DR ee 


B* indenture of demiſe dated December 1782, P. 
D mortgaged an eſtate of his called B. of the value of 
tear 100 l. per annum to D. for ſecuring 700 l. and intereſt, 
ind by a ſubſequent deed mortgaged it to the fame gen - 
deman for 300 l. more, and delivered to D. the title-deeds, 
out December 1786, P.'s bond-creditors became 
geatly alarmed (from reports then circulating of his cir- 
| eumſtances) about the ſafety of their money; upon which 
168 . (whoſe clients and himſelf were conſiderable bond-cre- 
tim (A) with a power to fell the eſtate called B. and 
17 ſome other premiſes in L. alſo, in mortgage to another 
ion (the equity and redemption of both of which was 
eſtimated at a conſiderable value), in order to diſcharge 
ai bee bond-creditors. This P. conſented to, and at the 
time aſſured A. that the eſtate in mortgage to D. 
„not incumbered with any more than the 1000l. ta 
1% dim, and accordingly executed a conveyance by leaſe and | 
1 e in truſt to M. ſince the execution of this deed of 
truſt it is come out that P. had previouſly mortgaged the 
19 ® The following Or 11 10ns, given by three Gentlemen. in the line of con» 


rejancing, who ftand diſtinguiſhed in the profeſſion by the merit of their 
210 literary laboury already publiſhed, have been obligingly communicated for 
b en in our Cale. The general importance and novelty of the 
120 points therein diſcuſſed will, it is conceived, render them a defirable ac- 
den to the common Glock of legal information, 
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premiſes called B. to G, (without title-deeds) for another 
' 20001. which with the 10601. due to D. is thought to be 
the full value of the premiſes, by which. AZ. and the other ll credi 
bond-creditors mentioned in the deed of truſt will loſe the 
benefit of this conveyatice as to the eſtate ealled B. if G. pre 
mortgage is intitled to take the precedence” to it, by pre. n 
_ eluding Af. from purchaſing in the prior incumbrance fron Wl dne 
D. bringing with it the legal eſtate, and thereby protec. 
ing himſelf and the other creditors mentioned in the dee Fler 
_ of truſt againſt G. 's mortgage. 

Quare. Werne A. hy paying ot; N. s mortgage of i000 
. and taking an aſſigtiment thereof, and thereby getting tie Har 
legal eftate in himſelf, and the poſſeſpon of the title-deeds 
(he not having had notice of Gs mortgage), would in 
equity be permitted to hold the mortgaged, premiſes in fa l. 
ttisſaction of his on and the other eretlitors? demand 
uur the deed of truſt or, What conſtruction, from ul 
the circumſtances of this caſc, à court of equity would be Bil P.. 
 iaclicied to put on the deed of truſt, in regard to his right of 
tacking Dis prior incumbrance to it, in preference to G. Wl wor 
when it is conſidered that the bond - oreditots did not cer · prin 
tainly lend their money witli an eye to this eſtate in partieu · 
lar as a ſecutity; but to all P/s property which was liable to Wi br 
them ? and, Whether the:bond-cteditors not being parties 
will not be conſidered merely as che act of Af, and with- Wi bon 
out the privity of the other ' creditors, as appears by the 
recitals in the deed, for the ſafety; of their property? 160 
Upon the whole, pleaſe to adviſe, on the behalf of M and Bi er 
the other bond-creditors, what may be done moſt to theit 
advantage? 1 

Omron, IAM of en ee bond-crdditors, by har 
n. ing got a conveyance of the eſtates. by leaſe and releal 
(ut having natice of the ſerand mortgage), may, by pur. 
chaſing in D's mortgage of 10001. and procuring the title- ſeg 
| deeds (by which acts they will have the legal and equitable 
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Ante in them) gain a preference againſt &. the ſecond 
gortgagee3/ becauſe I ſee no reaſon why a ſimple- contract- 
creditor ſhould not better his fecurity by getting a real ſe- 

eutity or mortgage for his debt, and then cover that mort- 
gage or real ſecurity from one intervening, by purchaſing 
im 4 prior fecurity bringing with it the legal eſtate: and if 
one creditor may, I know no reaſon why ſeveral ſhould 
jot purſue the fame ſtep: and if the law be ſo (which I con- 
der that it is), then the other creditors may, in the pre- 
ent caſe, by their ſubſequent aſſent, ratify the act of M. 
nf make it valid as to all of them. Vide Stephenſon v. 
Hayward, Prec. Ch. oro ned Fans; 
Primate, Hardr. 318. 


39h dork 1787, ts Gn 
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$a of opinion, that M. would not, by paying off Orm1on. 
Ds mortgage, be permitted to tack the bond-debts 4 
hereto in preference to G. 's mortgage; but that ſhe 
would be afterwards let in to redeem on payment of the 
principal and intereft due on the former ſecurity. If Iam 
right in thinking ſo, I conceive the moſt beneficial mode 
for the bond-creditors will be, that M. the truſtee ſhould 
proceed to a ſale, and to diſtribute the money ariſing there- 
ua by in diſcharge of the mortgages, and afterwards to the 
. Yond-creditor as far as it will extend ; but it will be adviſable 
- previolly to communicate with G. as to the intention of 
3 file, in regard that it is not impoſſible, from the ſtatement 
heit 


SET ASES. 


of the mortgagor's conduct in concealing his mortgage 
a the time of executing the conveyance in December 
1786, that he might, when he executed G.'s mortgage, 
conceal the former incumbrance, and thereby forfeit to her, 
under the ſtatute, his equity of redemption, a diſcovery of 
this nature would be extremely aukyard, either * 21 
ſequent to, a ſale by 4. | | | 


E 
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1 axe not ſurpriſed to find that the particular circum 
. made it the ſubject of contrary 
opinions; there is not a pretence for diſputing at this day 
the rule in vquity, that a puiſne mortgagee buying in 2 
prior incumbrance. embracing the legal eſtate without no- 
tice of an intervening mortgage made, may thereby protect 
bimſelf againſt ſuch intervening incumbrance, and tack 
| his own and the firſt together againſt itz but queſtiong 
may frequently ariſe in regard to the extent or application 
af that rule to particular caſes, wherein the circumftancy 
render it doubtful, whether the laſt incumbrance is a mort- 
gage within the meaning or reaſon of that rule: admitting 
the truſt conveyance to M. ſo far as reſpects the benefit of 
himſelf and the other creditors, to come under that def. 
cription, their right to avail themſelves of the protection 
in queſtion, I conceive, cannot be denied; but a difficulty 
ariſes on the nature and conſideration of that ſecurity, as 
not being a mortgage or pledge to perſons advancing or 
lending their money on the immediate credit of the land, 
according to the diſtinction expreſſed by the maſter of the 
rolls in his argument in the Caſe of Brace and the ducheſ 
of Marlborough, 2. P. W. 491. And indeed if the rule 
were ſtrictly confined to ſuch caſes, I apprehend the pre- 
| Tent caſe would not be deemed within it, as the money 
for which the lands were made a ſecurity by the truſt- 
* deed, was not advanced upon the immediate credit of 
that ſecurity ; but I cannot fay I diſcover ſufficient ground 
to underſtand the rule in that ſtrict manner: the maſter 
of the rolls, in his argument I refer to, was diftinguilh- 
ing between the caſe of the puiſne mortgagee and that of z 
puiſne ſtatute or judgment-creditor ; and as one among the 
_ diſtinRions between them, he ſpoke of the firſt as truſting 
his money on the immediate credit of the lands, and the other 
not, without meaning, I conceive, to lay down a general x- 
ſtriction upon the rule, which, if adopted in terminis, would, 
n reſpect of the application to that rule, confound all mort- 
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nes, upon which the money was not originally ad- 
vanced at the time of the mortgage, with . ſtatutes and 
| . The diſtinction he firſt mentioned is clear 
/of any fi ſuch confuſion, viz. that between a ſecurity car- 
ning a right to the land as a mortgage does, and one that 
does not, as a ſtatute or judgment before execution. I am 
wt aware of any caſe that confings the rule to a ſubſequent 
nortgagee originally advancing the money at the time of 
tat mortgage, or that notices that circumſtance as 4 
qoint of inquiry or importance; the reaſon of the rule, as 
xnerally laid down in the books, marks no ſuch diſtinc- 
tion, viz. that the ſubſequent mortgagee has the advan- 
bee of the law accompanied with equal equity: for, he- 


b the debt is equally fair, the conſideration for the ſecu- 
nty of courſe equally equitable, and the land equally bound 
band ſpecifically pledged for it; and though not originally 
watracted, the debt may be conſidered as permitted to 
bfiſt on the credit of the new ſpecific ſecurity : upon the 


wplicable, in general, to the caſes where the puiſne in- 
cumbrancer has a ſpecific lien or ſecurity by way of mort- 
page or truſt for payment of money actually advanced by 
i due to him, without notice of the intervening incum- 


mother difficulty ſeems to ariſe in the preſent caſe, on ac» 
count of M. 's alone appearing to be the perſon who ap- 
flied for and obtained the new ſecurity ; from which it 


re teto 


wmpriſed in the ſame ſecurity, were ſtrangers to the 
dedit given to that ſecurity at that time; but MA. it ap- 
fears, was a principal creditor himſelf, and more intereſted 
tan any one of the reſt in the apparent ſufficiency of and 
tredit due to the ſecurity, The other creditors are fajd 


* 7 


b 


ker the creditor originally advanced his money on the ſe- _ 
rity of the lands, or afterwards obtains ſuch ſecurity for 


whole, therefore, I rather incline to think, that the rule is 


knnce at the time of his obtaining ſuch ſpecific lien; 


wy be urged, that the other creditors, whoſe debts arg 


Þ have been his clients, and he probably had been con. 
; "oy ; cerned 
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cerned fot them in their former ſecurities, and looked on 
himſelf as bound to apply for further ſecurity for them, 
upon any ſuſpicion of reliance upon the former, a ſecurity 
defitable to him muſt be ſuppoſed to have been fo go them, 
and their affent and credit to the ſecurity fo obtained, feems 
accordingly to be preſumed for their own benefit. Any im- 
upon the credit given by him to that ſecurity, 
extended to the credit fo implicatively connected with his 
us that credit cannot be preſumed upon any other term, 
man thoſe on which he proceeded. If P. had not com- 
plied with Ms application for ſecuring the payment of the 
debts out of the lands, it may be ſuppoſed, that neither M. 
nor the reſt of the creditors would have reſted fatisfet 
with their bond-ſecurities, but would have taken ſome 
Reps for the recovery of the monies due thereon. Upen 
the whole therefore, as it ſeems to me that M. and the re 
of the bond-creditors mentioned in the deed of truſt did, 
under that deed, obtain a ſpecific lien or ſecurity on the 
Lands for their debts, without notice of the ſecond mot. 
gage, and that their forbearance of legal proceedings an 
their bonds, when they began to ſuſpect the obligor's cir- 
cumſtances, may be fairly aſcribed to the credit given to 
the new ſecurity obtained by them, I incline to think, they 
Fall under the deſcription of puiſne mortgages, within the 
Meaning and extent of the rule above-mentioned, and con- 
ſequently they have, by purchaſing in the firſt mortgage, 
,_ obtained a preference to the ſecond, and intitled them- 
| elves to tack that firſt mortgage and their ſubſequent ſe- 
 4+eurity together, as againſt the ſecond mortgagee, fo as to 
Tetain the legal eſtate acquired by the firſt mortgage, 
both the debts ſecured by the firſt mortgage and that b 
"the ulterior ſecurity are ſatisfied. In Matthew v. Cart 
wright, 2. Atk. 347. the holder of the notes, which er 
preſſed that che money to be received was to be ſecured? 
mortgage on an eſtate of the perſon who gave the not 
vas admitted to protedt himſelf againſt a ſecond mortgage: 
- | K 


priot 
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— in the firſt mortgage, 
though no mortgage had ever been made to him for the 
woney on the notes; ſo that he had not even a regular 
truſt of lands for the payment of his money, as there was 
in the preſent caſe. We may obſerve, that on theſe caſes 
of a puiſne incumbrancer purchaſing i in the firſt mortgage, 
he does not require the aid of equity to give him the pro- 
aeſtion deſired, that protection depends on equity not in- 
terfering to deprive. him of the eſtate or intereſt he has ac- 
quiredat law under the firſt mortgage, which being forfeited 
andabſolute at law, would of courſe keep out the ſecond mort- 
gages, fuppoſing equity not to interpoſe; and there ſeems to 
be no ground for equity-to interpoſe in {tripping a fair and 
equitable creditor of a legal advantage he has honeſtly and 
fairly obtained over the mere equitable claim of another credi- 
tor, But though, upon the grounds I have noticed, I incline 
to think MA. and the other creditors under the truſt-deed are 
intitled-to hold the lands as againſt the ſecond mortgagee till 
both debts are paid, viz. that on the firſt mortgage, and that 
keured to them by the truft-deed; yet I conceive they can- 
not make a title to a purchaſer without the concurrence of 
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— 
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de ſecond mortgagee, in whom I preſume the legal rever- 
ie fon is veſted expectant on the term demiſed by the firſt 
te wortgage, and who, though poſtponed to them, has, I 
* concetve, a title to redeem on payment of their debts, 3; 

ol My above opinion proceeds on a ſuppoſition that G. at 
.de time of her mortgage had notice of the mortgage to 


D. which I preſume was the caſe from her taking it with- 
out the title-deeds; for if ſhe had no ſuch notice, then her 
eſtate being made irredeemable by the act of the 4th & 5th 
William & Mary, c. 16. if that eſtate compriſed the whole 
teverſion and inheritance, there remained no intereſt or 
equity of redemption in P. at the time of the truſt<deed, 
{o-pals to or to be the ſubjeR of the ſecurity by that det, 
and of courſe M. and the other creditors could acquire 
33 lien at all on * n 
R 4 | intitle 
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intitle themſelves to the proteQion now defired from the 


| CITE ns hog, 


| dation of what the mortgagor, making the third mortgage 
be” EN _ 


having been always myſelf clearly of opinion, that notwith. 


- tute, that will not affect the equity between that mort. 


my reaſons for differing with theſe gentlemen on the laſt 


| ſecurity by that deed; and then of courſe mr. M. &. 
could acquire no ſecurity or lien on the lands under that 
| deed to intitle themſelves to the protection deſired from 


March 29, 1 C. 


e to me herewith 


ich. an Opinion of ſo eminent a conveyancer as mr. , cot. 
| roborated by as deciſive an opinion of that great and pro- 


found lawyer mr., that the third mortgagee cannot by 
getting in the firſt mortgage (the ſecond mortgagee not 
having had notice of the firſt, and ſo being within the-4th 
and 5th William & Mary, cap. 16.) defend himſelf againf 


.the middle or ſecond mortgagee, I ſhould not have con- 


fidered the queſtion as to the bond material in this caſe; 


ſtanding the ſecond mortgagee be expreſily within the fta. 


gagee and other mortgagees in the ſame predicament. As 
I entertain doubts as to the effect of the bond, I will ſtate 


point; as, ſhould I be right as to the effect of the bond, 
the title may depend upon that circumſtance. The prin 
eiple upon which mr. —— and mr, —— bottom their 
opinions on this queſtion is, that if the ſecond mortgagee 
be within the 4th & 5th William & Mary, c. 16. and her 
mortgage comprized the inheritance, there remained no 
intereſt or equity of redemption in the mortgagor at the 
time of the truſt-deed to paſs to, or to be the ſubjeR of 


the firſt mortgage (ide opinion C.). Now, ſpeaking with 
deference to that high authority, I ſhould ſubmit that 
che principle upon-which the do&rine of tacking reſts 
is here miſtaken ʒ it does not bottom itſelf upon the foun- 
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ne is in bim to paſs, or be the ſubject of a ſecurity to the 
and on which he (the mortgagee) may have 
0 len; but it reſts upon the principle that the laſt mort- 


has advanced his money intending to have a ſecurity . 
in ſpecific land, the lien upon which proves defectiue, and is 
tied or poſſeſied of the fame or other land of the mortgagor, 
a charge thereupon by virtue of a prior legal title, of 
nich he cannot be diſpoſſeſſed but through the medium of 
gut); in which caſe equity permits the third mortgagee 
or purchaſor ſo poſſeſſed to tack the money he has advanced 
t the preceding ſecurity, not to tack his ſubſequent ſecu- 
nity to the preceding ſecurity. And this is evident from 
he circumſtance that when the preceding ſecurity fails by 
efluxion of time if it be a mortgage term, or by fatis- 
action if it be a judgment, the lien of the third mort- 
rae fails likewiſe ; for then the primary equity of the ſe- 
cond mortgagee avails him againſt the ulterior equity of 
he third mortgagee ; but until then, the legal eſtate or lien 
being in him (the third mortgagee), not capable of being 
liveſted but on a ground of equity, and the ſecond mort- 
ravee having no better ground of equity to diveſt than his 
mtagonift has to retain, he (the third mortgagee) has an 
equity in him by which he may rebut the equity oppoſed to 
tim. In order to diſplay the principle fully, it will be neceſ- 
ry to advert to inſtances where the doctrine of tacking is 
prattiſed. For example: A. mortgages certain lands to B. 
to half the value, he then ſells to C and*afterwards mort- 
gages to D. who purchaſes in B. s mortgage; it will not 
de denied but that De may hold out C. Vid Oxwick v. 
Brockett, Eq. Ca. Abr. 355. 5. But if the principle were, 
tat D. can have no lien unleſs A. had either a legal or 
equitable intereſt, upon which his (D. 's) claim might at- 
uch, it would be clear that in this caſe D. could not tack; 
for A. had nothing to convey, having previouſly ſold what- 
erer he had to C. The fame obſervation would apply if 
be caſe put were that of a pecuniary es by judgment. 
Ts 
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To ſet che principle in a more eminent view, conſider de 
Caſe of Matthew and Cartwright, 2. Atk. 3474; they 
one mortgaged his eſtate to A. and then mortgaged it to 3 
and afterwards borrowed money, &c. of C. on notes n 
theſe words, « Received of C. I. to be ſecured g 
mortgage of my Stokehall eftate.” Now it is clear thy 


C.in reſpe& of B. ſtands merely in the predicament i 


| only having intended that his money ſhould be ſecured 
upon land; for, in a conteſt with B. who is a purchaſer 
for a valuable conſideration, theſe notes could not be con- 
Hidered as a mortgage, but at beſt only as an agreement 
for a mortgage, which could not be ſet up, even in equity 
againſt a mortgage executed: yet C. having got in 4 
ſecurity, the court conſidered Cꝰs claim in reſpect of thel 
notes ſufficient to rebut B. s equity to call for a redemy. 
tion of Is mortgage. Now, if it were neceflary that th 
racking mortgagee ſhould have a lien, this deciſion cannot 
*be-ſound; for an agreement for a purchaſe is no lien again 
a purchaſer for a valuable conſideration without notice on ⁊ 
eontract executed. To go one ſtep further, a third mort - 
gagee, or a ſubſequent purchaſer (for the principle is the fame 
as to each, a mortgagee being completely a purchaſer at l 
after his intereſt is become abſolute), takes in a prior ſecu- 
"rity that covers as well the eſtate in which he has the ul- 
*terior claim, as alſo à larger eſtate, on which he has no 
claim, it having been unknown to him M the time of len- 
ing his money that the mortgagor had ſuch an eſtate z be 
ſhall nevertheleſs hold that on which he had no lien, 
well as that which he has exprefsly taken as a ſecurity, 
until he is ſatisfied his debt. But in all theſe cas 
the moment the eftate taken in expires, or the ſecurity 
taken in is fatisfied, the third morigagee's right is at 
+ end; if I am right in my conception reſpecting the prin 
ciple that governs. in the inftances put, the ſecurity ac- 
quired, or rather the lien on the lands acquired by ſuch 


racking mortgagee, is not in him in reſpect of the * 
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ef redemption, or equitable intereſt, or other intereſt he 
ferives from the mortgagor, but in reſpect of his own 
money advanced on a defeCtive ſecurity (be the object of 
that defective ſecurity a mortage, a purchaſe, an agree- 
ment for a purchaſe or mortgage, or for a lien upon land, 
l.) ; which advance of money does not, in its equitable 
fect upon the contracting parties, enable the third mort- 


iger to armex any equitable title he derives from the 


mortgagor to the legal title got in, ſo as to extend the 
continuity of that legal intereſt got in beyond the period 
to which its exiſtence is limited on its firſt creation, upon 
the foundation of any intereſt he derives from the mort- 
gor. The weapon he gets into his hands by getting in 
the mortgage, is merely a weapon of defence: in truth, he 
ſhelters himſelf in another man's caftle, not in his own. 
He takes nothing from the ſecond mortgagee j he is only 


enabled to retain what he has got, not from the mortgagor, 


but from one whoſe legal title is paramount to any equitable 
claim of the mortgagor, and whoſe title cannot be ſhaken 
at lat. 

Is this be the true way of putting the cafe, independent 
of the ſtatute of 4. & 5. William and Mary, let us fee 
what alteration that ſtatute makes, or whether it makes any 
alteration in the principle, The ſtatute (my obſervations 
whereon I fhall confine to the mortgage clauſe) enacts, 
"That if any perſon who ſhall once mortgage lands to any 
« perſon or perſons for valuable conſideration ſhall again 
mortgage the fame lands, or any part thereof, to any 


'« other perſon or perſons for valuable conſideration, the 
a former mortgage being in force, and ſhall not diſcover, 


Ke. ſuch mortgagor or mortgagors, his, her, or their 
« executors, adminiſtrators, or aſſigns, ſhall have no relief 


or equity of redemption againſt the faid ſecond or after 
© mortgagee or mortgagees, his, her, or their executors, 
«© adminiſtrators, or aſſigns, upon the ſaid after-mortgage . 


n 6-0 but Wr 
| his, 
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&« his, her, or their heirs, executors, adminiſtrators, any 
« aſſigns, ſhall and may hold and enjoy ſuch more than on 

« wnortgaged lands and tenements for ſuch eſtate and tern 
« therein as were or was granted and conveyed by the ſaid 
« mortgagor or mortgagors againft him, ber, or them, his 
« ber, or their executors or admini Nrators reſpeAivel," 
(LEAVING out the word affigns) © freed from equity of 
«. redemption, and as fully to all intents and purpoſes 2 
ei the ſame had been an abſolute purchaſe, and without 
< any power or liberty of redemption.” Now it ſtrikes 
me, that on the fair conſtruction of this enacting clauſe 
(which is penned rather obſcurely), the apa did not 
mean to intermeddle with the rights of ſubſequent mo 
 gagees involved in this predicament and ſtruggling for a 
plank to ſave 'themſelves from ſinking ; for I conceive that 
by the firſt words, the relief or equity of redemption taken 
away by the ſtatute, is that relief or equity of redemption 

_ reſerved upon the after-mortgage by the mortgagor, which 
he (the morteagor, or bis executors, adminiſtrators, or aſſign), 
they, the aſſigns, ſtanding preciſely in the mortgagor's ſhoes, 
and claiming the redemption of that ſecond mortgage (that 
is, voluntary claimants, not claimants upon valuable con- 
ſideration) ſhall be barred; and, this is evident from the 
latter part of this enacting clauſe, for ſuch mortgagee or 
mortgagees, it is there ſaid (having got poſſeſſion, for that 
muſt be implied), © may hold and enjoy ſuch more than 
« once mortgaged lands,” (againſt whom ?) why, © againſt 
the mortgagor or mortgagors, his, or her, or their exect- 
« tors or adminiſtrators,” (leaving out the word « afſigns,”) 
and they are to hold how? © freed from equity of redemy- 
« tion, and as if they had purchaſed abſolutely.” Well, 
had they purchaſed abſolutely the equity of redemption, 
Could they have held againſt a third mortgagee poſſeſſol 
of a firſt mortgage? clearly not; for they could neither 
hold nor enjoy until they got in the firſt mortgage. Yide 
Caſe mentioned before, reported Eq. Ca. Abr. 355. 5) 
. But 


CLANDESTINE MORTOCAGES. 


kit if the enachng clauſe admitted of doubt, the proviſo 
tat follows would put it out of queſtion, that the ſtatute 
want to affect only the ſecond mortgagee, and the mort- 
zoor's equity of redemption of ſuch ſecond mortgage: for 
he proviſo enacts, © that if there be more than one mort- 
6 gage at the fame time made by any perſon or perſons 
w any perſon or perſons of the ſame lands and tenements, 
the SEVERAL late or under mortgagee or mortgagees, his, 
$ her, or their heirs, executors, adminiſtrators, or aſſigns, 
| ſhall have power to redeem any former mortgage or mort- 
þ gages, upon Payment of the principal debt, &c. to the prior 
% mortgagee or mortgagees, &c. any thing therein contained 
bt the contrary thereof notwithſtanding.” Language 
wald hardly have furniſhed words more clearly evincing, 
tat the fituation of mortgages holding ſecurities equally 
bfeftive at law, and ftanding in the ſame predicament of 
E the 
gage is only made irredeemable as to the ſecond mort- 
poee without notice, and thoſe. expreſsly claiming through 
ks, But if the words of the enacting clauſe and the pro- 
ti did not ſo expreſsly warrant the propoſition I contend 
kr, I ſhould ſubmit that the general principles upon which 
wer ſtatutes applicable to this ſubject of purchaſes and 
acumbrances, and in reſpeR of other ſubjects of a fimilar 
ture, and having a /ike object in view (viz. the pre- 
mating fraud), would warrant me in contending that this 
haute would not have been conſtrued to have had the ef- 
M attributed to it by the opinions of mr. and mr. 
: for I take it to be a clear principle of equity, that 
nutes of this kind only affect the legal title, leaving the 
ties not affected with fraud, and the ſubjeR, open to, and 
kble to be affected by, all equity in like manner as before. 
Thus, though the regiſtering acts declared that deeds and 
veyances not regiſtered ſhould be adjudged fraudulent 
void againſt ſubſequent purchaſers or mortgagees, 
* Ge though * were regiſtered; 


yet, 


DE * w - - 
* 5 * 


ormods on THe DOCTRINE, &c. 
+. yet, on the conſtruction of theſe ſtatutes, it has been held, 
chat a firſt mortgagee regiſtered may, notwithſtanding x 
| g meſne mortgage regiſtered, and ſo I have no doubt that 
6 2 puiſne mortgagee not regiſtered might, deſend him 
' by purchaſing an eigne mortgage regiſtered: for ſuch tz. 
tates leave the law, except in as much as they cxprety i c 
alter it, juſt as they find jt; and I take the Caſe of Stif. 
ford v. Selby, 2- Vern, 589. x. Eq. Ca. Abr. 321. il « 
wherein lord Cowper refuſed to aſſiſt a ſecond 


IN claiming an irredeemable eftate under this act of parla- 
os ment of 4. & 5. Willa and Mary, principally upon the F 
a | ground that the ſtatute did not concern this equity, ven u 
. 


n the mortgagor was impoſed upon by the ſecond mortgage 

3 (which opinion muſt have been founded on the ground that 

the ſtatute left the caſe open to equity), to be a caſe ir 

point ſupporting my conſtruction of the ſtatute : upon theſe 

grounds I retain my firſt opinion, that M. and the bone 

creditors are fafe in their purchaſe: or conveyance for 

. curing their debts, ſo far as goes to the defending them, 

| elves, and holding out G. the ſecond mortgagee until t 

| firſt mortgage and thoſe debts are ſatisfied; but P.'s co 

veyance to M. being in nature of a mortgage, and leay 

ing the eſtate ſubject to an ulterior equity in P. as to tit 

ſurplus, the eſtate will continue ſubject to that equity, it 

the hands of all perſons affected with notice of G. til 

until G. is forecloſed ; and ſubject to this obſervation, 

cannot doubt (notwithſtanding the great and reſpectab 

' Authorities I am favoured with to the contrary) but th 

M. may ſafely proceed in the mode preſeribed to take tt 

eſtate, ſubject, as before · mentioned, to redemption, unt 

forecloſure, notwithſtanding the caſe ſhould fall within ti 

purview of the 4th & 5th William and Mary (ſhould d 
caſe even ſo turn out). n 20s uf 


VN. 30, 2789. 
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5 4 I the reft, reſidue, and remainder of my goods, Caſe 0n a claus 
iger & chattels, and perſonal eſtate that ſhall remain at Ry > . 
d- © my death, after payment of my debts and funeral ex- — he) 

. * ; | unatt wit 
\ thei « pences, together with all and every my meſſuages, lands, words of timira« 


ben © tenements, and hereditaments, with their, and every of ener 


ape « their, rights, members, and appurtenances, ſituate, lying, tament, &c, will 
tha « and being in or near L. aforeſaid, or elſewhere in the 2 
e « kingdom of Great Britain, that I ſhall be ſeiſed of in agg for lite? 
thelo © fee ſimple at my death, or have any freehold or eſtate of 
"nd u inheritance in, I do hereby give, deviſe, and bequeath 
f © the lame, and every part and parcel thereof, unto my 


en © very good friend mrs. A. B. of L. aforeſaid, whom I 
il hill © hereby make, conſtitute, and appoint, whole and ſole 

c © executrix of this my laſt will and teſtament.” 

leay N. B. Taz will is duly executed. | 

to tie WHAT" eſtate doth the deviſee take in the teſtator's Quere. 

ty, | lands under the above deviſe ? | 

jon, THE deviſe to mrs. A, B. being indefinite, that is, un- Or1x105, 


attended with words of limitation, regularly gives her only wy 

in eſtate for life, if there are not other expreſſions or diſpo- 

re th bons in the will clearly manifeſting or implying the teſta« | 
urs intent to give the inheritance. But I do not find in wn 


n No. XXI. of bur former volume we gave the Or ix io of Mr. =— 
Pray WII I IAA on a point nearly Gmmllar to thet of the preſi nt Cafe; and 
ve preſume it will be le to many dt our readers to have an oppor- 
unity of tracing and comparing the learned and ingenious arguments and 
maſoing of tuo great Jawyers on'a ſubje& of ſuch general importance, 


Lo. J Vor. II. 0 8 mitted 


to paſs in the Caſe of Whitlock v. Harding, Mo. Rep. 873 


CASE ON A DEVISE OF REAL AND PERSONAL ESTATr. 


mitted to have that operation. Here is no introduRory 
clauſe, no charge upon the deviſee, no limitation over to 
affect the inheritance, nor any general words diſpoſing of 
the teſtator's interęſt in the lands deviſed; for though it has 
been attempted, in ſome caſes, to give ſuch an import to 


the word bereditaments, yet it was denied in the Caſe of 1.) 
Hopewell v. Acland, Com. Rep. 168. as well as in 3 that 
much later Caſe, of which I have a manuſcript report. Ani i 5 
in the preſent caſe we ſeem to be precluded from extending here 
' the word bereditaments to the teſtator's intergſt in the thing; Wi kt 
fo deſcribed; becauſe his ſubſequent expreſs reference to tie lud 
different intereſts he had in the premiſes before deſcribed, Wi fee! 
ſhews that the words uſed in the preceding enumeration of WW dat 
the eſtates deviſed, were by him applied merely to the ſu tot] 
jefts of ſuch deſcriptions, abſtracted from his eſtate or ver 
. intereſt therein; and the words in ſuch reference, in fru 
fee ſimple or eftate of inheritance, only deſcribe the teſta- te 
tor's own intereſt in the ſubjects of the diſpoſition, and do v 
not ſeem to expreſs or denote the quantity of the eſtate or iſ up 
intereſt given to the deviſee therein. The Caſe of Right vo" 
v. Sidebotham, Doug. Rep. 730, and the ſeveral other ben 
Caſes therein cited, are very ſtrong againſt diſinheriting Wh bon. 
the heir by an indefinite deviſe, even under the influence U 
of a general introductory diſpoſition, and diſinheriting i be 
legacy to ſuch heir, neither of which occur in this Caſe; de 
and I cannot ſay that I find anything elſe in it that appears Opi 
to me to afford ſtronger ground for implying the fee than fr | 
theſe circumſtances would do. It perhaps may be con- 
tended, that the deviſe of all the teſtator's lands, Ke. that ell 


ſhould mos ten ton ee ee 
of inheritance in, is tantamount to a deviſe of all his . 


of inheritance ; under which laſt expreſſion eee 


Zut it is to be obſerved,' that in that very Caſe it is faid 
thoſe words went only to. the lands, and not to the «fat 
N in a ſtrict — but that the intent ap 


per 


/ 
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jeared to paſs the inheritance, becauſe an eſtate for life, 
after a term of ninety-nine years previouſly deviſed therein 
t the ſame perfon, would have been of no value. And in 
Hob. 2. and Godb. 207. the deviſe is ſtated to have been 
| of the teſtator's inheritance, and is ſo cited by Holt, 
I. Mod. 104. who ſays, Moor's Report was wrong, and 
that lands of inheritance is only a deſcription of what lands 
ball paſt. And it is obſervable, that the import of the words 
here is included in every deviſe of any other lands than 
lafcholds ; for a deviſe of any other lands is a deviſe of 
ands whereof the teſtator was ſeiſed in fee-ſimple, or had any, 
freehold or eſtate of inheritance in. It may alſo be urged, 
that in the diſpoſing clauſe the_word ſame may be referred 
to the words freehold or eftate of inheritance, which, how- 
ever, I apprehend would be a /?rain upon the natural con- 
firuftion of the word; for ſame here evidently refers to 
the ſeveral ſpecies of property before enumerated, and the 
words or have any freehold or eftate of inheritance only 
apreſs certain circumſtances of their deſcriptions. The 
words and every part and parcel thereof ſubjoined to ſame, 
ſeem to corroborate its natural and regular conſtruc-- 
ce Urox the whole, therefore, as I think words are not to 
ting de wreſted or ſtrained out of their natural conſtructions to 
the diſinheriting an heir at law, I chuſe to incline to the 
Opinion, that the deviſee in this Caſe takes only an eſtate 
fr life in the teſtator's real eſtates, 


July'q, 1786. | C. 
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A feme covert 


deing poſſeſſed 
of a copyhold 
eſtate, granted 


' for three lives, 


of which ſhe 


was then the 


only ſurviving = 


dne, ſurrendered 


the ſame, and a 
new grant was 
made thereof for 
the lives of her- 
k&lf,ber huſband, 
and one of her 


_ ſons, without 


any traſt being 
expreſſed thereof 
in the copy of 
court roll. 
Or1n10x, Whe- 
ther this grant 
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of B. held an eſtate, by copy of court roll, for his own 

* life, and the lives of two other perſons (named in 
the ſaid copy) in truſt for him; and having occaſion to bor- 
row money, obtained a licenſe from the lord of the manor 
to demiſe the premiſes for twenty-one years, determinable 
upon the lives in the copy; and in purſuance of that li- 
cenſe demiſed the ſaid premiſes to E. F. for twenty-one 
years (determinable as aforeſaid), by way of mortgage, 
One of the truſt-lives died. A. B. afterwards died, hay- 
ing, by his will, deviſed part of the faid premiſes to his 
daughter B. D. (the then only ſurviving life in'faid copy) 
and the reſidue thereof to another daughter. The mort- 
gage remained upon the eſtate at the time of A. B.'s death, 
C. D. (who married B. D. the daughter of ſaid A. B.) 
after the death of faid A. B. renewed the ſaid copyhold 
eſtate, and added his own life and the life of one of his 
ſons (an infant) in the ſaid premiſes; but not being able 
to pay for the renewal without borrowing money (and 
A. B. not being poſſeſſed at the time of his deceaſe of per- 
ſonal eſtate ſufficient to anſwer his debts), obtained licenſe 
from the lord of the ſaid manor, for himſelf and his wife, to 
demiſe the faid premiſes for twenty-one years; and accord- 
ingly they demiſed the ſame to the ſaid E. F. for ſecuring 


300l. and intereft (the former term granted by ſaid 4. B. 


to ſaid E. F. being nearly expired at the time of the de- 
ceaſe of ſaid A. B.). The mortgage fo, as aforeſaid, made 
by faid A. B. to faid E. F. was cancelled at the time of (aid 
C. D. and wife's making the laſt demiſe to him ; but the 


money ſecured by the former mortgage, ard the money 


| paid 


p 
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jaid for the renewal by C. D. was the conſideration of the 
laſt mortgage. C..D.'s fon is not named in the copy in 
truſt for his- father, and, by the cuſtom of the. manor, 
eſtates go to the lives in the copies, ſucceſſively, as they are 
therein named, except ſuch lives are named in truſt. 


WrzTasR C. D.'s ſon will, in equity, be conſidered Quzre. 


32 truſt-life in the premiſes, though he is not ſo declared 


_ to be in the copy? If not, Will he (in caſe he ſhould ſur- 


* mye his father and mother, who are both named in the 
- Wl copy before him) be intitled to take the eſtate, diſcharged 


a of the ſum due upon it, at the death of his grandfather | 


4. B. and of the further ſum taken up by the ſaid C D. 


given to A. B. 's other daughter (and which ſhe now holds 
for the life of C. D,'s wife) be, in equity, ſubject to the 
payment of a proportionable part of the mortgage-money 
due upon the whole eſtate at the death of A. B. and which 
hath been ſince paid by C. D. and c charged upon his part 


Laus eſtate only as aforeſaid? 
y KB. CD. and wife; ber the" detter Weuing the- 
N noney lent hem for the purpoſes aforeſaid,” have ſurren- 
* red their eſtate and intereſt in the premiſes to the-mort- 
te TE” 


THE general rule is, that where a perſon purchaſes 


fine, though no truſt is declared, notwithſtanding the 
cuſtom of the manor that the lives in the copy ſhall take 


B. | 
4 in ſucceſſion. Yide 2. Freem. Rep. 123. 1. Atk. 385. But 
te it is otherwiſe if the purchaſe is in the name or names of a 


child or children of the purchaſer, eſpecially if ſuch child 
or children be an infant or infants, and unprovided for: 


nee nnd wot. © n trall foe 
1 | | the 


for the purpoſes aforeſaid ? and, Will that part of the eſtate 


copyholds for lives, in the name of other perſons from 
mom no conſideration moves, there ſuch other perſons - 
xe conſidered as truſtees for the purchaſer, paying the 


there ſuch purchaſe is conſidered as an advancement in 
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CASE ON A SURRENDER OF COPYHOLD. 


the parent. Fide 2. Vern. 19. Mumma v. Murmma, 


1. Atk. 386. Taylor v. Taylor. And in the preſent caſe, 


I think the circumſtance of the old eſtate being in the 
wife, and of a renewal being upon a ſurrender from her 


| with her huſband, makes it ſtronger in favour of the child, 


as it may be preſumed that the mother agreed to ſurrender 
her eſtate in order to have her child's life taken in for the 


benefit of that child, and ſuch child may therefore be con- 


ſidered as a purchaſer under her. For theſe reaſons I in. 


Cline to think, that the renewal in the preſent caſe, as to 


the ſon's life, may be i conſidered as an advancement for 


mat (on; and conſequently, that the father and mother had 


not power to charge the eſtate or make it a ſecurity fur- 
ther than during their own lives. Vide the Caſe of Back 
. Andrews, Chan. Prec. 1. and 2, Vern. 120. As to 
the ſecond point, had it reſted merely upon the original 
mortgage, I ſhould haye inclined to the opinion, that the 
ſecurity of the term of twenty-one years being determined, 
and the mortgage itſelf cancelled, and a new ſecurity ac- 
cepted by the mortgagee, no part of the eſtate remained 
liable under the firſt mortgage. But I think the whole 


eſtate was liable upon another principle; namely, as aſ- 
ſets in the hands of the executors: for it is held, that as 


well copyholds for lives as freeholds ſhall go to the execu- 
tors or adminiſtrators. Vide 2. Vern. 264. Rundle v. 
Rundle. Now this, I conceive, muſt be by conſidering 


- ſuch eſtate within the ſtatute 29. Car. 2. ; and then they 


of courſe, by virtue of that ſtatute, Ms for pare 
of debts: and upon this ground I conſider the part of the 
eſtate deviſed to the other daughter as liable in equity to 
its proportion of the teſtator's debts, and conſequently of 
that due upon the mortgage made by ſuch teſigtor 


De. 7, . Ng? C. 


SINCE 


S Sn 8 N. 


— = 


Q 
©S 


\ 


FFW 


4 


© 


EASE ON A SURRENDER oF COPYHOLD. 


SINCE I anſwered the Caſe refoeSiicin the copyholds, Further 


| have met with a manuſcript note of a Caſe in 1770, de- 
termined by the then lords commiſſioners of the great ſeal, 
wherein they held, that a copyhold taken in the names of 
children was not an advancement but a truſt for the father. 
Their determination ſeems to have been grounded princi- 


pally on the leaſes granted by the father, which they ſeem | 


to think rebutted the implication of his intending it as 
an advancement for the children. I doubt how far the 
general concluſion would hold againſt the many prior re- 


pectable authorities; ; but I think the Caſe warrants me in 
altering my Opinion upon the preſent Caſe, fo far as to 


think E. F. 's ſecurity good againſt the eſtate for life of 
the ſon (whether that be conſidered as an advancement or 


not), after the anſwering of the debt ſo ſecured, eſpecially - 
if there is any proof of the application of any part of the 
money in obtaining that renewal i in which the ſon's life 


comes in. 


Landon, Dec. 9, 17799. C. 


* See Dickinſon and Shaw, —Copyholder for three lives. Firſt life paid tuo 


fine, and, according to the cuſtom of the manor, was intitled to all the 
denefit, the other two lives being only truſtees for him. The defendant 


vas the ſurviving life, and had by perſvaſion got poſſeſſion, but was de- 
cree& to account to repreſentatives of firtt life, and ſurrender the eſtate ac- 


cadingly, . 
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_ CASE on a Revocation of a wur. 


Ae his * W. being a in, on Friday 24 February i in 


a 5 ſtant duly made and publiſhed his laſt will, and 


the payment of thereby re his real eſtate with the payment of his 


3 — debts. It being thought n neceſſary f for him to ſuffer a re- 


to give effe& to covery of the greateſt part of his eftates, and a fine of 


i — other parts thereof, in order to effectuate the deviſes in 


of his eſ- 
| * his will, he on Wedneſday the Ich executed a leaſe and 


fine of other kreleaſe to make a tenant to the precipe for ſuffering a 


. recovery, and a covenant to levy a fine, the uſes whereof 
| leaſe and releaſe Were reſpectively declared to himſelf in fee. He then 


- _ formakingaie- gave his warrant of attorney, and acknowledged the fine 


nant to the præ· 


= cipe, and cove. before commiſſioners, The tenant appeared at bar the 


nanted to levy a gib, and the fine was on that day paſſed through all the 


ofs and completed. The teſtator fully intended to 


e republiſh the will he had before made, after the return of 
in ſee. The fume the nm but en et 2 on the 


2 2 his. intention, without iſſue, leaving a widow and a ſiſter 
ne (the wife of J. L. ſq.) bis heir at law, His perſon 


mons in the re- 


= — 1 — eſtate is very inconſiderable, and not nearly ſufficient to 


hone tte ſatisfy his ſpecialty debts. 


— bis Tux entry was returnable the firſt return, it is now at 


— the alienation office, the king's fine is paid, but the attor- 


meaſure pre- ney-general's hand is not procured, the ſummons is not 


e mad out; but if it is, it will of courſe be returnable Fride 
| huſband of his he gib, the fourth return, The youchee died about two 


— o'clock on Saturday morning, the day after the return 


ther the recovery day. 
was complete at 


de death of the teſtator? and, Whether the fine and recovery, under ths (pore car 


Rances of the Caſe, amounted to a revocation of the will? WIII 


CASE ON A REVOCATION OF A WILL, _. 293 


— 2 2 
—— — Rants oh 
ore RPO - 


rr — 
_ 1 n — — 


Wu the recovery in its preſent ſtate, and if nothing 1. Quare, 
further is done therein, the ſummons not being made-out, 
and the fine (which is completed), be deemed a complete 
and perfect recovery ? and, whether it be a complete re- 
covery or not, Will it be deemed a revocation of the will, 
s to the eſtates therein reſpectively compriſed? or, Will 
the execution of the deeds to make the tenant to the pre- 
abe, and the covenant to levy the fine, amount in law to 
ich revocation? or, Can it be faid (the term being 
eſteemed one day in law) that the recovery (ſuppoſing that 
tis now perfect) ſhall have relation to the firſt day of the 
term, and therefore ſhall not overturn the will which the 
eſtator (as can be clearly proved) fully intended ſhould 
he carried 1 Into aan hd | 
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I APPREHEND the recovery cannot be complete and O inton. 
effeQtual, if nothing further be done in it, the ſummons 
not having been made out, nor any writ of ſeiſin ſued or 
executed ; for till execution of the judgment ina recovery, 
tis held to be of no force or validity. Vide 1. Wilſon, 55, 
But, I take it, the fine and the conveyance for making the 
rant to the precipe for ſuffering the recovery, are in 
kw revocations of the antecedent will, as to the lands re- 
heQively eompriſed therein. (/ide Diſter v. Diſter, 
Le. 108. Lord Lincoln's Caſe, 1. Eq. Ab. 4 1. Mar- 
wod and Turner, 3. P. W. 163. Darley v. Darley, 
4 Wilf. 6. and the Caſes and principles referred to by 
brd Hardwicke, 2. Atk. 803.) The faid conveyance and 
ine, I underſtand, were clearly ſubſequent to the will; and 
derefore the relation of the recovery to the firſt day of the 
term, could it be ſupported, I apprehend, would not pre- 
rent the revocation effected by them. But no ſuch rela- 
tion could, I think, have been admitted, had the recovery 
ſeen perfected; for judgment cannot be given till ter 
the day on which the writ of ſummons muſt be returnable, 
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Bit houſe, that the attorney could have acceſs to bim. 


CASE ON A REVOCATION OF A WILL, 


dhe vouchee appearing by attorney. Vide Wynne v. 
Vun 1. Wilſ. 42. | 


Wh mr. Vs illneſs became 2 his brother. 
in-law, rar. L. came to his houſe, bringing with him his 
wife and daughter. Mr. V. ſent for an attorney in his 
neighbourhood to make the will above-mentioned; but it Mie 

was with difficulty he got admittance to the teſtator, mr. I. 
ukng every end-avour to prevent any perſon from ſecing 
him on- buſineſs. On 7Fedneſday the 7th, when the at- 
torney came with the deeds and warrant of attorney, mr. I. 
aſked him what buſineſs he had there, and told him he 
knew there was ſome dark under-hand work going on, 
and that he ſhould not ſee mr. V.; and it was not till after 


the teſlator ſent word to mr. IL. that he was /till mafter of 


While che deeds were executing, mr. L. his wife and 
daughter burſt into, the room. He told the teſtator he 
| was a dying man, ſhewed him his fiſter and niece, fad 
they were his fleſh and blood, that it would be a moſt 
enormous crime to diſinherit them, with many other ex- 
preſſions equally violent. This conduct, as it may be 
imagined, greatly agitated and terrified the teſtator, who Wil + 
was in the laſt ſtage of a very rapid decline; and there is Wl, 
but little doubt it haſtened his diſſolution, The attorney, Wi en 
on Friday evening the gth inſtant, attempted to go into Wi ;, 
mr. Nes room, in order that he might republiſh his wil, un. 
but was prevented by mr. I. coming up, and deciaring d 
he ſhould not ſee. him without his being preſent ; and a Wl «; 
mr. L. with his wife and daughter had before broke in Wi 
upon the teſtator and terrified him moſt exceedingly, mrs. At 
IF. and a female friend would not riſk the agent's going Wil «+ 
into. the room with L. fearing his turbulence might occa- 
ſion mr. W's immediate death; and when the attorney was 
gone, mr. L. immediately locked up the back flair-caſe and 
doors to prevent his coming near the teſtator, _ 

7 pired 
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CASE ON A REVOCATION OF A WILL. 


ned about two o'clock on the Saturday morning the roth 
"tant. Mr. V. throughout the whole courſe of his ill- 
eſs, and to his laſt moments, was perfectly ſenſible; and 
clared, that the expreſs intent and purpoſe of the reco- 
ery was, that he might be able to paſs his lands by his 
vil; and the atzorney has no doubt, if mr. L. had not 
deen in the houſe, he ſhould have found no difficulty in 
ting the will republiſhed ; but he guarded the room- 
por like a priſon. The day after mr. V. 's death, mr, L. 
hd a minute of the recovery in his pocket, and told the 
Ktorney he knew of it as ſoon as he did it; there can, 
therefore, be but little doubt that he took thoſe brutal mea- 
ures to prevent the republication of the will, his wife be- 
ng the teſtator's heir at law. 


late, is in law revoked by the recovery and fine, Will 
not a court of equity, conſidering the above circumſtances, 


would have republiſhed it, had he not been thus prevented 
by mr. L. and who, in right of his wife, will be a con- 
derable gainer by mr. V. 's inteſtacy ? 


Tus Caſe of Marwood v. Turner, cited in my Anſwer 
to the Firſt Quere, is an inſtance of a recovery ſuffered by 
tenant in tail to the uſe of himſelf in fee, being held, even 
in equity, a revocation of his will reſpecting the fame 
knds, And lord Hardwicke, in the place I have above 
Gited, after ſtating the common Caſes of revocation, ſays, 
* the courts have gone further, and held, that if a man was 
ſeiſed in fee, and afterwards, thinking he had only an eſtate 
tail, ſuffered a recovery in- order to confirm his will, yet 


goes fo far in regard to a recoyery ſuffered immediately 
after making the will, and avowedly to eſtabliſh the teſtator's 
fower of making ſuch will, in conſequence of his being in- 


lr you ſhould be of opinion that the will, as to the real 


eftabliſh the will, as there is no doubt but the teſtator 


{this is a revocation of it.” 1 am not appriſed of a Caſe that 


295 


2. Quzre, 


Ori ion. 


"that revocations of this nature are not expreſs but bY im 


would not have made a conveyance, or altered the eſtate, 


tent in ſuffering the recovery was to enable him to paſs the 


| + © CASE ON A REVOCATION OF A WILL, 
an Opinion delivered by lord Hardwicke, it is too much 
for me to ſay that the deeds and fine in the preſent ca, 


though made in fupport of the will, may not be conſidered 
as a revocation thereof, even in equity. But conſidering 


Plication, proceeding on a preſumption, that the teftator 


without an intention to revoke his will, as lord Hardwicke 
himſelf obſerves, 3: Ark. 748.; and that parole evidence ü om 
admiſfible to rebut an implication, vide Doug]. Rep. 39. ili, 1 


and 40. ; I cannot help thinking there i is very ſtrong ground iſe pt 


in the preſent Caſe for equity to eſtabliſh the will, if there 
is evidence of what 1 think the coincidence in proof 
even affords a preſumption, that the teſtator's declared in- 


lands by his will, and of his meaning to republiſh that will, 
and of the circumſtances above ſtated reſpecting the beha- 
viour of his brother-in-law in preventing ſuch a republica- 
tion. Theſe ingredients ſeem to me to diſtinguiſh this Caſe, 
in an equitable” view at leaſt, from all thoſe I have cited, Mun 
or that have occurred to me on the point, and to take it 2 
out of the general reaſons and principles of implied or ö t 
conſtructive revocations. The teſtator's declared intent WM; de. 
in the recovery and fine to eſtabliſh his will in this caſe, 
the means uſed to prevent his republiſhing it, and the in- + 
tereſt of the creditors under that will, are circumſtances h 
that ſtrongly concur, in my opinion, to entitle that will to 
the ſupport'of equity againſt the artificial reaſoning on 
wn implied ROS revocations are _ 


4. 17 1787. C 


( 297 ) 


ach 

ale, 

8e No. VI. 

ring 6 

in. Lena TERM ATTENDANT UPON THRINRERITANcRx. 

ator | = > ; g 

ate, P caſes of any difficulty or importance I generally chuſe, Or ix ron, Whe- 
: her - 
che ſor the greater ſatisfaction of the parties intereſted, to Me hai ner 
r ivxcompany my Opinion with the reaſons on which I found inheritance will 
39. leis with this view that, in delivering an Opinion in — ISd. 
und WW he preſent Caſe, I ſhall begin with a conſideration of the to bras the in- : 
here are points on which I apprehend the Anſwer to it muſt. Az" 22 
rod urn; the reſult of which conſideration, applied to the parti- 

in- ¶ car circumſtances, will produce myAnſwer to the Queſtion 

the 


fore me. The Queſtion now put to me appears, I think, 

b depend on the following points: Firſt, What kind of points of the 
unnection or relation there is between the owners of a C. 
term, and of the inheritance that forms their union in 

quity, or gives the former the quality or capacity of being 
tonſidered as attendant on the latter? Secondly, Whether, 
poſing a term to be properly circumſtanced in regard 

þ the ownerſhip of it to be attendant on the inheritance, 
declaration of truſt that it ſhall be attendant thereon is 
requiſite to make it ſo? Thirdly, Whether if the owner 

of the inheritance of lands, upon which there are terms 

in conſideration of equity, deviſeth thoſe lands 
menlly by a will not executed in ſuch a manner as to 

u the inheritance, it will ſever thoſe terms again from 

ke inheritance, and paſs them as perſonal eſtate ? 

As to the firſt of theſe conſiderations, I do not recollect 
uy Caſe wherein it has been the ſubject of judicial diſcuſſion: 
dy ſentiments upon it, therefore, muſt be drawn rather from 
weral principles, and the grounds upon which the court 
 chancery appears to have adopted the union of terms 
* He inheritance, than upon any particular Caſes or 

| deciſions 
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deciſions upon the very point. The attendancy of term 


heritance, and no longer retains any exiſtence diſtinct from 


very frequently in a different perſon from that in whom 
'* thelatter is Ach This is the caſe wherever one perſon 


a n e by any . beneficial intereſt in 


CASE ON A TERM ATTENDANT UPON THE INHERITA NRHA 


on the inheritance is originally unknown at law, There, 
ſtrictly all terms, whilſt they ſubſiſt, be the beneficia 
ownerſhip in whom it may, are terms in groſs, ſeparated 
from the inheritance as a diſtin and different ſpecies d 
property, becauſe the law in ſtrictneſs takes no notice 
any ownerſhip diſtin front the legal eſtate. But,: 
law, where the legal ownerſhip 'of the inheritance and 
that of the term come to meet in. the ſame perſon, 
divided by any intervening legal eſtate. in another perſon 
there (fave in ſome ſpecial inſtances) a complete legal 
union, or coalition, takes place; and the term, which be- 
fore was perſonal property, falls back again into the in- 


that. In equity, another kind of ownerſhip ariſes into 
notice; namely, an equitable or beneficial ownerſhip, 28 
diſtinguiſhed from the mere legal title ; for the former is 


has an eſtate veſted in him by the rules of the common 
law, whilſt another is entitled to the benefit and advan- 
tage thereof. This latter kind of ownerſhip is the great 
object of our courts of equity; which, in order to preſerve 
as near a conformity as poſfible between the rules of legal 
and equitable eſtates, and avoid the perplexity and incon- 
venience which would neceſſarily reſult from the applica- 
tion of two different ſyſtems of property to the ſame fub-W w 
ject, generally regulate the latter by analogy to the eſta- 
bliſhed rules and regulations which at law govern and pre- 
vail in reſpect to the former. Now, from this principle o 
general analogy between the rules of legal and equitable 
property (which is too well known and acknowledged to er 
need the citation of any authorities to prove it) ariſes this int 
concluſion, That where the beneficial or equitable owner-Wi he 
ſhip of a term and that of the inheritance meet in the ſam*W nt 


dri 


another 


cASEON A TERM ATTENDANT UPON THE INHERITANCE, 


mother perſon, there an equitable union takes place, 
ind the term, which before was perſonal property, be- 
comes annexed to the inheritance, and attendant upon it 
part of the ſame eſtate and property, unleſs the owner 


clear manifeſtation of a contrary intention by the owner 
o the property would, I apprehend, prevent ſuch union 
the term and inheritance ; becauſe one great and conſtant 
aim of our courts of equity, in regard to property, is to 


therein, and who have power to diſpoſe thereof. Now this 
attendancy of the term, where-no truſt is declared for that 
purpoſe, is merely by conſtruction in equity; but equity 
which aims to effectuate, will never make a conſtruction 
contrary to the declared intent of the parties intereſted, 
But ſuppoſing no expreſſion of the owner's intent ſtands in 
er i the way, but that matter reſts quite indifferent in that re- 


rlon wticed, a conſtructive attendancy of the term takes effect 
mon © courſe, wherever the beneficial ownerſhip of the term 
van- i not divided from that of the inheritance by any inter- 
great WW rening beneficial intereſt in any other perſon ; juſt as at 
ferve u a term generally becomes extinguiſhed in the legal in- 
legal WY beritance when they meet in the ſame perſon, and no legal 


lie- Ander, Indeed the generality of this concluſion remains 
to be qualified by obſerving, that equity will not make 
nere conſtruQtive union of the term and inheritance againſt 
Pre. creditors, ſo as thereby to deprive them of any benefit they 
would have of the term for payment of their debts; nor 


indes vil it interfere ön behalf of any intervening incumbrancg 
ed th r equitable intereſt to prevent the union of the term and 
the inheritance, to the prejudice of a fair purchaſer of the in · 
yner-beritance for valid conſiderations, without notice of ſuch 
fams mtervening incumbrances or intereſt, ſo as thereby. to de- 
1 prive him of any uſe he might otherwiſe make of the term 


for 


expreſſes his intention to the contrary: for an expreſſion 


efectuate the manifeſt intention of the parties intereſted , 


het; then I conceive, upon the principle of analogy above 


eltate or intereſt in any other perſon intervenes to keep them 


* 


 Ca5K ON ATERM ATTENDANT vrox THE INHERITARet, 


5 claims. But as neither of thoſe qualifications occur for out 
GY. attention in the preſent Caſe, I think it needleſs to enter in 
weir particular reaſons or diſtinctions. Lord Hardwicke, 


protect real eſtates, ab partly to Keep them in a right 
channel; ſo that by this means the dominion of real pro- 
perty is kept entire. Now 1 do not ſee that any other 


plicable to theſe ends; at the fame time that the attain- 


| ſhip of the term and of the inheritance ſhould not be 


| perſon known to the owner of the inhetitance at the 


the term and inheritance; - otherwiſe they could not be 
made to flow in one channel, nor the dominion of them 


ol bis purchaſing of the inheritance, the attendancy of ü 
term upon the inheritance becomes eſſential to the anſwer 
ing the above ends; for without ſuch attendancy, proper- 


- the perſonal and real repreſentatives; and, indeed, ol 
2 the real repreſentatives very little but the mere name ol 


8 n go neceſ. 


Ae mee ng of the inheritance againſt ſuch meſus 


Villers v. Villers, according to a note I have been fa 
voured with of his argument in that Caſe, obſerves, that 
terms to attend the inheritance were invented partly to 


than terms ſo circumſtanced as I have mentioned are ap- 


went of thoſe ends minifeſtly requires the attendance « 
terms. when ſo circumſtanced for that protection from 
meſne incumbrances, and implies'of courſe that the owner- 


ſevered by any intervening beneficial intereſt in any ott 
time of his purchaſing it: and the keeping real eſtates i 


a right channel, and preſerving the dominion of them en- 
tire, equally ſuppoſes the ſame coincidence in ownerſhip of 


kept entire. And wherever the beneficial ownerſhip of t 
term and the inheritance are not ſeparated by any inter- 
vening beneficial intereſt known to the owner at the time 


ty in the ſame lands united in the fame owner would tak 
different channels, and the dominion of real __ 
ſtead of being intire, become ſplit and divided | 


property; for an inheritance expectant on a term of an) 
fary 


ESRON AERM ATTENDANT UPON THE INHERITANCE: 


liry, therefore, is the attendancy of tering andes the eir= 
a wnſtances above-mentioned, to keep real eſtates in a 
WE tight channel; that the very exiſtence of real property, 
a 2s diſtinguiſhed from the perſonal, ſeems in a great mea- 
tee to depend upon it: for as there are few eftates in 
ich there are not ſome ſuch terms, if they are not to 
Le conſidered as attendant, the whole ſubſtance and value 
of the eſtate would in them devolve to the executor, as 
perſonal property; whilſt the heir, or real repreſentative, 
would be leſt deſtitute of every thing but the. ſhadow of 
the inheritance. In anſwer, therefore, to the firſt of the 
three points above propoſed, I think we may be ſatisfied 
with this general propoſition, that the union of the bene - 
| ficial ownerſhip of a term, and of the inheritance undi- 
vided by any beneficial intereſt in any other perſon known 
to the owner of the inhefitance at the time of the pur- 
chaſing it, conſtitutes that connection or relation between 
them which is the ground of the term's being conſidered 
in equity as attendant upon the inheritance; and that it 
fands indifferent in this reſpect, whether the legal eſtate 
of the term be in the owner, and the inheritance in. the 
truſtee, or the caſe reverſed ; for the connection in the 
omerſhip is ſubſtantially the ſame z and conſequently the 
ame calls fur che attendancy of the term to keep real pro- 
perty entire in one channel, ſubſiſt in both caſes. 
ITuis brings us to our ſecond point of enquiry, viz. 
Wether, ſuppoſing a term to be properly circumſtanced 
in other reſpects for attendance on the inheritance, a decla- 
Ention of ſuch a truſt is requiſite to make it attendant? 
Nou, here we may obſerve, that if the protection of real 
eſtates, or the keeping real property in its right channel, and 
be preſerving the dominion of it entire, were not deſirable 
ends, and ſuch as appear intimately connected with ſome ge- 
teral convenience, the attainment of them would be no object 
«a court of equity, nor would they have operated in that 
court as a motive for the introduCtion of terms to attend 
Vor. II. 1 the 
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ſirable, unleſs he expreſſes it himſelf. The owner, indeed, 
| heritance, if for any particular purpoſes he thinks proper 


time of his acquiring them, by declaring his intention to 


_ footing of his own opinion, which certainly he has a right 


-ner's declaration of fuch a truſt, and therefore is applica- 


| ration exiſts: but here is not the ſame neceſſity for our 
reſorting to general principles for our ſatisfaction on this 


- 


the inheritance z. which lord Hardwicke, as I obſerved be. 
fore, aſcribes to them: but if theſe ends were convenient 
and deſirable, which, 1 think, is very unqueſtionable 
(ſee the attention paid to them by our court of equity), it 
is but reaſonable to preſume every owner of real 
to have them in his intention and wiſh, unleſs he declares 
the contrary; the utility of theſe ends remains the ſame, 
whether a man expreſſes his intent to attain them or not; 
and therefore, for any thing that appears to the contrary, 
the general ground upon which equity conſiders terms as 
attendant on the inheritance, ſubſiſts in one caſe as well a; 
the other, Indetd, as far as the intention or aſſent of the 
owner is requiſite to effect or complete ſuch attendancy, it 
is but equitable to infer it from his filence ; for it would be 
injurious to-impute to any man a want of aſſent or incli 
nation to:what generally appears to be convenient and de- 


== 2 > rs Ssg ar 6. 


may prevent the conſtructive coalition of the term and in- 
fo to do, and keep them as diſtinct as they were at the 


be ſo; for ſuch declaration precludes all ground for con- 
ſtruction in equity, and puts the matter entirely upon the 


to make; and whether it is more or leſs convenient in the 
end than that which equity would have preſumed for him, 
is immaterial ; for quilibet poteft renunciare juri pro ſe in- 
trodufto, All this reaſoning in ſupport of the attendance 
upon terms proceeds on grounds independent of the ow- 
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ble in its full force to thoſe caſes where no ſuch dech- 


point of enquiry, as there was in the firſt, becauſe there 
are ſeveral decided. caſes that 1 
tion, 


„ euro A TERM ATTENDANT UBoN THE INHERITANCE. 


. ade ist where 4 tema is, in 
it other reſpects, properly circumſtanced to be attendant, 
le equity will conſider it ſo, though no ſuch truſt is declared; 


it id tat indifferent, whether th term be in a.ruſtee and | 


es ind the inheritance in the truſtee. The Caſe of Tiffin v. 

e Tifin, 1. Vern. 1. is an inſtance of the former kind; and 

t; that of Douſe v. Duinſall, 1. Vern. 104. of the latter. 

1, e to this the ſtill later Caſe of Goodright v. Sales, 
2. Will, 329. 3 which Caſe was decided upon the ſame 

» WT. principle even in a court of law. 

the Nga brings us to the laſt of the three conſiderations 


7 above propoſed, Whether a general deviſe of lands by a will 


he t executed ſo as to paſs the inheritance, will paſs terms that 
xe in conſtruction of equity attendant on the inheritance ?_ 

And here I think it quite unneceſſary to enter into a diſ- 
cuſſion of the arguments which preſent themſelves on this 


it: in which Caſe it was held by the maſter of the rolls, and 
his decree was afterwards affirmed upon an appeal to the 
lords commiſfioners, that a general deviſe of lands by will 


* not executed ſo as to paſs the inheritance, ſhould not paſs a 
ight term which in conſtruction was attendant thereon, not- 


vithſtanding it was urged as a great hardſhip, that becauſe 
all would not paſs nothing ſhould, and that equity ſhould 
mterpoſe to diſappoint 'a will, which at law would have 
carried the term, and that againſt a very near, in favour 


on general principles, applicable to almoſt eyery caſe of a 
deviſe in general words by a will not executed, as re- 
quired by the ſtatute of frauds to paſs lands. They are 
pretty fully ſtated in Gilbert's Reports, to which I ſhall 
tefer for them. Indeed, if this were not the doctrine, the 
legal ſolemnities required by the ſtatute of frauds for de- 


Jing of real eſtates might ſoon. become uſeleſs and ob- 
e g 


point, as I conceive the Caſe Whitchurch v. Whitchurch, 


of a very remote, relation. This deciſion was grounded 


ſolete; 


= 
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folete ; becauſe, by means of ſuch terms, ſuch lands would 
eſſentially and ſubſtantially paſs under the denomination of 
chattels, and leave nothing but the name of the inheri- 
tance to the protection of theſe ſolemnities. 
Tax concluſion, therefore, from our enquiries upon the 
above three points, appears to be, that wherever the bene. 
ficial ownerſhip of the term and that of the inheritance are 
not ſevered or divided by any beneficial intereſt in a different 
. perſon, there the term is in conſtruction of equity attend- 
ant on the inheritance, unleſs the owner prevents it by a 
declaration to the contrary ; and that terms ſo attendant will 
not paſs by a general deviſe of the lands in a will not exe- 
cuted ſo as to paſs the inheritance to the heir at law. 
Now, to apply this concluſion to the preſent Caſe, we are 
firſt to conſider, whether there was any intervening beneficial 
intereſt in any other perſon to divide the beneficial owner- 
ſhip'of the term in queſtion from that of the inheritance? 
and if not, Whether the owner has expreſſed anj\intention 
| that the term ſhould not be attendant on the inheritance? 
Is regard to the firſt, I muſt take it for granted, that 
there was no intervening intereſt in any third perſon to 
divide the ownerſhip of the term from the inheritance; 
for I am told, that the rent reſerved by the truſtees of lady 
Madox's will upon the terms granted by them to fir An- 
drew Chadwick, were afterwards purchaſed by him; fo 
that no beneficial intereſt. remained in the reverſion re- 
ſerved upon thoſe terms out of the original terms from 
which they were derived: but as I have. learnt this only 
from verbal information, and have not ſeen how or when 
this rent was purchaſed, my preſent opinion muſt be un- 
derftood to be given ſubject to the reſult of a more parti- 
cular enquiry into this matter; but at all events I con- 
ceive, that that part of the decree above ſtated which de- 
termines in favour of the heir at law as to the three houſes 
-which- were declared to be attendant, proves that, in the 
opinion of che court, there was no intervening outſtand- 


. ing 
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ing intereſt between the ownerſhip of the term and of the 
inheritance, then united in fir A. Chadwick, fo as to prevent 

the terms being attendant ;- for if there had been, I con- 

ceive, the declaration of the truſt to attend could not have 

made them ſo. Now, therefore, if there was ſuch an 

union of the ownerſhip of the term and of the inheritance 

in fir A. Chadwick as is neceſſary and proper for the 

attendancy of the former on the latter, it appears from the 

' above enquiries,” that in conſtruction of equity they were 
attendant, unleſs fir A. Chadwick declares his intention to 
the contrary z but ſo far from declaring any ſuch inten- 
tion'to the contrary, I think we have ſtrong arguments of 
his intention that they ſhould be attendant. The convey- 
ance of the inheritance and of the terms in the ſeveral 
houſes at, or ſo nearly at, the ſame times reſpectively, 
ſhews that the acquiſition of both was in view at the fame 
time, and as conſtituting one purchaſe, and to complete 
one entire title, to be enjoyed together, and not as diftin& 
ſpecies of property. This concluſion is much ſtrengthened 
by our conſidering, that theſe terms were all future inte- 
reſts at the time of his purchaſing them, and ſuch as did 
not give him a preſent poſſeſſion as divided from the-inhe- 
fitance, The having theſe terms granted to different per- 
ſons from the inheritance manifeſts an intent to keep them 
on foot for protecting that inheritance, which protection 
implies their attendancy on that inheritance, and going in 
the fame channel. And as to the rent and reverſion re- 
krved in them by the truſtees, it was evidently owing 
to their being reſtrained to that mode of making a title 
by dhe terms of the powers given them under lady 
Madox's will, which requires the reſervation of rent, 
ad of a reſervation of the inſertion of. the uſual cove- 
nants, The purchaſing theſe rents afterwards is an argu- 
ment of his intent to remove, as far as poſſible, every thing 
that could ſeparate theſe terms from the reverſion, and 
conſolidating them into one connected title. So far there- 
TS: fo: fore 
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| fore as fir A, Chadwick's intereſt was requiſite to make 
theſe terms attendant, I think we have very ſtrong pre. 
ſumptive evidences of its exiſterice ; but from what 1 
have before obſerved, I ſhould not think any poſitive 
aſſent on his part requiſite: to ſuch attendancy; I think 
it ſufficient that he did not expreſs any negative to it. 
Upon the whole, therefore, I incline to the opinion, that 
all the terms in queſtion ought, in conſtruction of equity, 
to be deemed attendant: on the inheritance z and as fir 
A. Chadwick has not expreſaly mentioned or deviſed them 
in his will, or thereby manifeſted any intent to ſever them 
from the inheritance, or paſs them as perſonal property, 
but the only words in his will which can be applied to 
them are words exprefling a manifeſt intention 
to carry the whole eſtate and inheritance, I conceive, the 
will not being executed properly to carry ſuch inheri. 
tance is not ſufficient to paſs theſe terms, which ought 
to be conſidered as part of the inheritance ; and therefore 
I cannot help inclining ta the opinion, that a rehearing 
or appeal on the part- of fir A. Chadwick's heir might 
5 ge ten.” 
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CASE on on ESTATE in FER SIMPLE DEFEASIBLE 
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OHN DOBIN, of North Petherton, in the county of July 21, 2706. 


teſtator de- 
Somerſet, yeoman, by his will of this date (inter alia) no 


pre and deviſed as follows: unto his ſon P. 


« ITEM, I give and deviſe unto my ſon Philip Dobin, pa 09s wang 


| his heirs and affigns for ever, all that meſſuage or tene- but in caſe the 
ment wherein I now live. But my will is, that in caſe 88 
# my ſaid ſon Philip Dobin ſhall happen to die leaving no leaving no iſſue- 
a iſue BEHIND HIM, that then my faid wife ſhall receive — 
and take the rents, iſſues, and profits thereof, and diſpoſe after making 


s of the fame at her will and pleaſure, and ſhall have, — 


i uſe, and enjoy all my in-door goods as long as ſhe ſhall which never 
continue a widow, and no longer; and after her de- —.— nis 
« ceaſe, or marriage, as aforeſaid, then the lands fo de- —— 
by DSS by him l 8 is fx = ma ; 
ters and their 
« James Dobin, his heirs and aſſigns for ever, chargeable, i/ue.—Or1v1- 
4 nevertheleſs, with the payment of Fol. a-piece to my . 
« ſur daughters, and their iſſue, within a twelve-month fel, Whether P. 
% after he ſhall ſo enjoy the fame, But in caſe my ſon tal, ora fe de. 
James Dobin ſhall happen to die before my ſon Philip, OI 
* and the ſaid Philip ſhall not leave any iſſue of his Body — thing 
* begotten, then my will is, that my faid lands ſhall be 2 
e fold and equally divided between my fix daughters, What due of 
Magdalen Lockier, Mary Mills, Sarah Boone, Eliza- 1 caughtes 
* beth, Rebecca, and Ann Dobin, and their iſe.” a ſhare of the _ 
Tax teſtator alſo gave to. his ſaid ſon Philip, who was Perus the 
his heir at law, all the reſt and reſidue of his eſtate and 
14 PaiLIP, 


2 of Ge. Waxruzn PHILIP took an eſtate in fee comple ſul 
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PRI Ir, on the 12th of November 1726, proved the 
will in the archdeaconry court of Taunton, and poſſeſſed 
himſelf of ſuch part of the teſtator's eſtate and effects a 
were given to him by the faid will, and paid the ſeveral 

| legatees their reſpective legacies, 
* Joan the teſtatars widow unten him, but tet 
few years after, * -. 

Jams the fon alſo ſurvived, but died © in the life-time 
of Philip, leaving iſſue as in the pedigree left herewith, 

I Eafter Term 1729, @ recovery was ſuffered of the 
| premiſes deviſed to Philip, wherein the ſaid Philip and 
Jane his wife were vouchers. 

PHILIP died ſome time in the year 1780; at's cee 
able time previous to his death he mortgaged the ſaid pre- 
miſes, and afterwards releaſed te equity of redemption 
thereof. 

Maxy Mis, in her life-time, aſſigned her intereſt 
in remainder to James her ſon, in preference to Michael 
and Ann his brother and ſiſter, — 

had a right to do. 

CONSIDERABLE doubts have ariſen on this Caſs as to 
de nature of the eſtate which Philip took under the will; 
and alſo as to the ultimate diviſion of the property among 
the daughters of the teſtator and their deſcendants. The 
opinions of gentlemen of the firſt eminence (mr. Manſ- 

ſield and mr. Fearne) have been taken, but they differ 
++... "Very eſſentially on both points. A mr. Letch's opinion 
has alſo been aken ; who indeed concurs a 
opinion goes, with mr, Fearne, 


.. You will be plaſd to perue this Caſe wth ation 
and adviſe on the following Queres : 


to be defeated on bis dying without iſſue LIVING AT His 

. DEATH? or, Whether the faid Philip took an eſtate tail 
with remainders over? or, Whether ſuch ſubſequent limi- 

, 3 be o as executoty deviſes ſup- 
h E | poſing 


. » A. 5 
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een fro? and, Whether the rote 


ety ſuffered by Philip and his wife effectually deſtroyed | 


ch after-limitations, ſo as to prevent the teſtator's daugh- 
ters, and their iſſue, from . the title of the mort- 
noe or purchaſor ? 

PRESUMING that James took no intereſt in pal 
under the will, How far are the daughters of the teſtator, 


ad their iflue, as ſtated in the pedigree, now entitled 


under the ſaid will, and in what degrees, ſhares, and pro- 
partions ? and, Whether the word ue is to be conſidered 
5 word of limitation; that is, as intended to give ſuch 
n intereſt to the daughters in their reſpective thares as 
hould: be tranſmiſſible to their iſue in the nature of an 
cate tail, or as a word of purchaſe entitling the iſſue by 
nay of remainder after the deceaſe of the parents, or to 
are with the parents therein? and if the latter, To what 


ſue it extends, whether only to iſſue born in the teſtator's 
le-time, or to iflue living at the time of the limitation 


pking effect, viz. the deceaſe of Philip, or to all future 


ue? Vide. Alcock v. Ellen, 2. Freem. 186. Mr. Fen- 


ton. is requeſted to point out particularly in the pedigree = 


hole who may be entitled to diſtributive ſhares of the 
eſtate in queſtion. 


Po the whole, Would y. you. - ah from any probe» 


tle chance of ſucceſs, the points to be agitated by two of 
lhe deſcendants, from daughters alone, the others refuſing 
v concur with them therein? and, Whether the queſtion 
night not be eaſily determined by bringing an ejectment 
n the name of Mary Dobin, the teſtator's great-grand- 
laughter, who appears to be the heir at law of the teſtator, 
gainſt the mortgagee in poſſeſſion? or, What other mode 
would you recommend to be adopted to put the matter in 
the at the leaf expence fo 


| TY NE” 

I RATHER incline to think that the deviſe to Philip 

my be conſtrued an eſtate tail, conſidering the firſt limi- 
dation 


Ortvtox. | 


by the limitation over in default of bis leaving iſſue. Had 


See 2. Ven. 615, 


that which would have been a remainder after an eſtate tail 


lis * 


© leaving iſſue,” or & leaving no iſſue,” inſtead of « Ji. 
& ing no iſſue behind bim, I ſhould not have heſitated to 
deliver ſuch an opinion under the authorities of Soulle v. 


on the laſt limitation, that in caſe his fon James ſhoule 


ſhould be conſidered as confined to iffue living at his 
ceaſe, then I apprehend the firſt limitation being to bim 
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ation $0 hies is heirvand aMigrs as qualified and role 


the words been © die without iſſue, or ( die witbon 


Gerrard, Cro. Eliz. 525.—Tuttenham, 2. Cro. 
Brown v. Jervis, ibid. 290.—Forth v. Chapman, 1. Peere 
Will, 667.—and Walter v. Drew, Com. Rep. 373. 
the words © die leaving no iſſue BEHIND** do not appe: 
to me to differ ſo much in import from the words 4 /t 
« ing no iſſue, as to warrant a different conſtruction, { 
as to make that an executory deviſe by force of the latter of 


* 
Do 


under the former. Beſides, the deviſe ſeems now to reſt 


happen to die in the life-time of Philip, & and the ſai 
«c Philip ſhould not leave any iſſue of his body begatten; by 
which I incline to be of opinion, that Philip's eftate ma 
be confidered as abridged to an eſtate tail; and if fo, i 
follows, that by a recovery he could bar that eſtate and 
the remainders over, and acquire the fee fo as to enable hin 
to mortgage or diſpoſe of the fame, but not without a re 
covery. But if the words © leaue no iſſue BEHIND hin 


BSSTEEY 
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Fee, the limitations over on that event were executory de 
viſes which he could not bar, and conſequently could nc 
e e e 6 20 WF Sts: 


Ir Pritiy had no power, Then wins dock & 
eſtate now belong, and what method is adviſable to 
purſued, and by whom, for the recovery? As Mary Mil 
transferred her right to her ſon James, Is he entitled to he 
ſhare in excluſion of his brother r — 
nf b 


Sol 
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SUPPOSING that Philip did not take an eſtate tail, 
n the limitations over were executory deviſes, firſt to 
lanes in fee, but if he died in Philip's life-time, then that 
eſtate ſhould be ſold and divided (that is, the produce 
dereof). among his ſix daughters and their iſſue, Now, 
s James did die in his brother's life-time, the limitation 
him, I apprehend, failed, and that for the benefit of the 
daughters and their iſſue took place, Under which a 
lion ariſes as to the conſtruction of the word © iſue;” 
amely, 1. Whether this word is to be conſidered as a 
word of limitation, that is, as intended to give ſuch an 
ptereſt to the daughters in their reſpective ſhares as ſhould 


Orion. 


C. 


& tranſmiffible to their iſſue in the nature of an eſtate tall? 


* 2-25 2 word of purchaſe intitling the iſſue by way of 

mainder after the deceaſe of the parents, or-to ſhare with 
ſeir parents therein; and if the latter, to what iſſue it ex- 
knds? 3. Whether only to iſſue born in the teſtator's life- 
ime (as is frequently the conſtruction in gifts of perſonal 
property, of which nature the preſent ſeems to be ſo far 
p reſpeRts the intereſt of the deviſees, the lands being di- 


refed to be ſold and divided among the ſaid legatees)? 


1 4. to iſſue living at the time of the limitation taking 
ef, that is, the deceaſe of Philip? or, F. to all future 


ſhe? The third and fifth of theſe conſtructions I ſhall lay 


ut of the caſe, for two of his daughters being unmarried 
Fat the time, he could not by “ iflue” mean © ifſue living 
oi the time of his will ;” and the diviſion being directed to 
le made between the daughters and their iſſue, of neceflity 
ſuppoſes the poſſibility of the daughters being living at the 
lime of the diviſion to be made; which if all their iſſue 
bat might be was to ſhare in the diviſion would be impoſ- 
ible, as the number or exiſtence of ſuch iſſue could not 
e aſcertained till after the deceaſe of all the daughters, 
Of the other three conſtructions, the firſt ſeems to me the 


noſt probable ; namely, that of the word iſſue being uſed 


#2 word of limitation, giving an intereſt in the natur 
8 a . of 


-— y 
* ‚ 
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of an eftate tail ; for the limitation being to iſſue genera 
with nothing to confine it to iſſue living at the deceaſe 
the daughters, I do not ſee ſufficient ground to conſider 
as a word of purchaſe intitling the iſſue after the dec; 
of the daughters: and I think the conſtruction that d 
iſſue ſhould ſhare with the parents is alſo objectionab 
as ſome of the daughters had no iflue in the teſtate 
- life-time 3 and he has expreſsly directed the diviſion ame 
all his fix daughters, without confining it to ſuch ifſue 
ſhould be then living, nor ſubſtituting the iſſue in the ro, 
"of the parents; and has not confined it to iſſue in the fi Iban 
degree, VIZ. children, but uſed the general collective v 7 n t 
i Me, extending to all iſſue in any degree, under wa; 
every child of any daughter, and every child of ſuch chi d 
living at the time could claim an equal ſhare; fo that « im 
daughter and her iſſue might eventually ſweep away the b 
ſourths of the eſtate from the reſt of the daughters. I « | 
ſerve that the legacies of gol. given to the daughters in t 
event of the eſtate's going to James and his heirs, is 
mited in the ſame manner. This, I think, is an additio 
argument for the conſtruction I have mentioned] for 
ve conſider the iſſue then to take as purchaſors with the 
children might, together, have become entitled to 3000 
inſtead of 300l. and their legacies have exceeded twice 
- value of the eſtate on which they were charged, ſo 3 A 
- have left James not a ſingle farthing from his deviſe. A 

this conſtruction is warranted from the Caſe of Allcock 
Ellen, 2. Freeman, 186. Now, under this conſtructic [ 
had the intereſt of the daughters been in the nature of ra 
property, the heir in tail of every daughter who left ill 
would have been intitled to the mother's ſhare, or 1 
part, and the heir at law of the teſtator to the ſhares of tl 
two daughters who died without iſſue. But the directie 
dat the lands ſhould be ſold, I apprehend, ſhould be cot 
verted into perſonal property, as to the gift to the davg 
| 0 
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+ and their iſſue, ſo as to intitle ſuch daughters to their 
pective ſhares of the money ariſing from ſuch ſale abſo- 
dy as if ſuch daughter's ſhare had been limited to her 
her iſſue (taking ſue as a word of limitation), which 
money cannot be entailed, and here is nothing to con- 
it to iſſue living at her deceaſe), I conceive, would 
je veſted abſolutely in her. If ſo, each daughter's per- 
ul repreſentatives are now intitled to her ſhare of the 

x of the eſtate, except as to Mary Mills's ſhare, which, 
kt the above conſtruction, I conceive ſhe with her 
bend, or after his deceaſe ſhe alone, had power to 
m to her ſon James in excluſion of his brother and 
br; and I apprehend, as the lands themſelves are not 
led, but only directed to be fold, the remedy of the 
mants under the daughters (ſuppoſing them intitled) 
inſt be in equity by a bill againſt the vendee of Philip, 
ing the heir at law of the teſtator, viz. James Dobin, 
grandſon of the teſtator, the perſonal repreſentatives 
I the iſſue of all the daughters, parties, praying to have 
lands fold, and the monies paid to the claimants ac- 
ding to their reſpective rights. After all, I am aware 
bs Caſe is ſo open to different Opinions, that I think it 
not be ſatisfactorily decided but by the decifion of a 

of equity. | 


May 15, 1783. \ * © 


Ive living at his death; and in that event the premiſes 
we given to the wife during her widowhood ; and after 
expiration of that eſtate to James in fee, if living at 
ie death of Philip, but liable to be defeated in the event 
| James's dying before Philip; and on that event the pre- 
les were to be ſold, and the money equally to be di- 
vided 


Y 


LAM of opinion, that Philip took an eſtate in fee liable Or inten- 


b de defeated in the event of his dying without leaving . 


Ori rom. 


: _ capite, every child of a daughter having an equal ſh; 


' the perſonal repreſentative of John, are intitled to ti 


ee Claiming under Philip. 
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vided among the daughters and their iſſue. The conf; 
quence of this is, that Philip having died without leayi 
iſſue at his death, no ſale or mortgage by him can be 
any effect. James and his iſſue and heirs have no inte 
in the eſtate, becauſe the deviſe to him was defeated } 
his dying during the life of Philip. The whole therefog 
belongs to the daughters and their iſſue; and though it 
not eaſy to ſay with certainty what was meant by the we 
ue in the will, or is now to be underſtood by it, I a 
inclined to think, that the money which will be produc 
by the ale of the premiſes, is to be divided equally among 
the fix daughters and the children of each daughter | 


with a daughter z and as ſome of the daughters are den 
and one child, i. e. John the ſon of Magdalen, is dead, th 
perſonal repreſentative of every daughter that'is dead, a 


ſhare which ſuch daughters and John would have been 
titled to. The grand- children and great-grand-childr 
are not, I think, intitled to any thing. The method 
be purſued to obtain a fale and diviſion of the money 
I think, by a bill in equity by all the ee 
ſhare againſt the heir at law, and any purchaſor or n 


Temple, December 135 1783. 


[ + 


I HAVE attentively conſidered this Caſe, and thi 
that no certain opinion can be formed upon it, there beit 
no deciſion exactly in point with the principal queſtion 
it, viz. What eſtate Philip Dobin took in the premiſe 
I am, however, upon the whole inclined to be of opinic 
that the deviſe to Philip was a fee-ſimple, with executc 
deviſes over on the event of his dying without iſſue li 
ing at the time of his death. The conſequence in | 
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would be, that the ſubſequent deviſes would not be 
ted by the recovery by Philip and his wife. The two 
s.in the books that ſeem moſt nearly to reſemble the 
Lſent are thoſe of Pells v. Brown, Cro. Jac. 590. and 
ith v. Chapman, 1. P. W. 663. The latter Caſe 
in effect, a deviſe of both freehold and leaſehold to 
| and if he dies without leaving iſſue, remainder to B. 
ur held in that Caſe, that the deviſe ſhould have two 
8 t conſtructions according to the different natures of 
ert In reſpect to the freehold, it ſhould, 
r 
Ling iſſue generally, that they might take it on the 
| i of their father; but in reſpect to the leaſehold, as 
iſſue could not poſſibly take it under that deviſe, as 
ing incapable of being intailed, the words .were re- 
ined to a failure of iſſue at the death of the firſt taker, 
jorder to give effect to the deviſe over. This, determi- 
ion, ſo far as it goes, makes againſt the Opinion I have 
Bout with giving; but I do not think it will govern the 
went Caſe, there being ſeveral material circumſtances 
which they differ, and which may probably induce a 
purt to give the words © without leaving iſſue,” that mean- 
is which lord Hardwicke has on ſeveral occaſions (all 
ii true relating to perſonal property) declared to be their 
hoſt natural meaning, viz. leaving iſſue at the time of 
death ; for the deviſe in this caſe gives in the firſt 
ce a fee to Philip, which would enable him to give the 
te, or permit it to deſcend to his iflue, if he left any _ 
his death. But in the Caſe of Forth and Chapman the 

Miſe took only an eſtate for life, unleſs the words ( dying 
without iſſue” were conſtrued to enlarge the intent, and 
Fre an eſtate tail; ſo that with this conſtruction the iſſue 
ud never have been benefited by the deviſe. _ I do not 
much ſtreſs in this caſe on the words behind him after 
words leaving no iſſue, as they may be conſtrued to ex- 
WWA | 


" 1 
| 
| 
1 
| 
| 
' 


" reſtator ; for if the deviſe to Philip is held to be an eſe 


9 when by ſuffering a recovery he would have a full and ab 


- "Philip ball not leave any iſſue of his body begotten, in t 


* 


chen on a Es m Me erte 
words « leaving no iſſue ; though I think they raths 
ſtrengthen the former words, as their natural meaning 
alſo relative to the time of the deceaſe. But in the pre 
ſent liberal diſpoſition of courts of juſtice, the beſt reac 


for expecting the deviſes” over to be conſtrued executo 
deviſes, is, I think, that it beſt ſerves the intention of tl 


tail, Philip might (and he in fact did) gain the abſolute d 
minion over the eſtate, and by that means had it in hi 
power to defeat, not only the deviſes over but the interef 
of his children. But on the other conſtruction, the dt 
viſes over being executory would not be at all in þ 
power, and would therefore at all events be fafe; 
though the intereſts of his children would be in his powe 
yet as he could make no diſpoſition of the eſtate in his li 
dut what would ceaſe if he left no iſſue living at the tir 
of his deceaſe, his power of diſpoſing would be, in faf 
more fettered and difficult, and conſequently the tempt: 
tion to defeat his children leſs than if he was tenant in ta 


SE HE EECEREESE 


ſolute power of diſpoſition. And as I think the inclin 
tion of the court would lead to this conſtruction, fo I thi 
the Cafe of Pells v. Brown would juſtify it. That » 
a deviſe by a teſtator to his ſecond ſon and his heirs ff 
ever, and if he died without iſſue living, William 
brother, then to William in fee; and this was adjudgt 
to be a good executory deviſe to William. So in tl 
preſent Caſe, the deviſe being to Philip and his heirs f 
ever; and if he dies leaving no iſſue behind him, then 
the teſtator's wife during her widowhood, the deviſe 
her muſt take effect, if at all, on Philip's dying with 
- iſſue, be being then a widow ; which ſeems to bring 
very near both the "ow ms Ws reaſon of * 
Brown. 


*. er bi coniveing e words: and the 


/ 
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cauſe introducing the direction to fell, as a repetition, 
kt not ſo fully exprefied, of the firſt contingency of 
Pilp's dying leaving no iſſue behind him, and conſe- 
qeatly. as, bearing the ſame conſtruction; it ſeeming na- 
hal, when. the meaning is once fully expreſſed, not to 
& {0 attentive to accuracy in repeating. it. Beſides, as 
he deviſe ta ſell is ſubſequent to the deviſe to the widow, 
| to: take place after her death, as well as that of 
nes, if the deviſe to her was an. executory deviſe, it 
kms to. me that the deviſe to ſell muſt alſo be con- 
ered as executory to make the will conſiſtent. It 
pars to me that all the different deviſes were intended 
b take effect in ſueceſſion; and if the deviſe to the wi- 
by would have been an executory one if the event had 
kpened on which the was to take, Philip could not 
ye an eſtate tail at the death of the teſtator when ſhe 
living; and I do not fee how her death afterwards 
Id poſſibly change his intereſt into an eſtate tail. 
vo not ſee any objeRtion to the queſtions in this Cafe, 
kr as they reſpect the perſons' claiming under Philip, 
ng tried in an ejectment to be brought by the heir at 
of John Dobin the teſtator ; for if the eſtate ought 
to be ſold for the benefit of the perſons claiming under 
tltator's daughters, the legal eſtate muſt, I conceive, 
n ſuch heir at law: But this will not decide the queſ- 
pheeween the daughters therefves and thejr reprefen= 


k to that queſtion, I think jt puuſt be conſidered as a 
eſt of perſonal property to them, but the manner in 
K jt is to be divided between the daughters and their. 
tis, I think, very doubtful. According to mr. Fearne's 
IQtion, ſuch daughters became abfolutely intitled to 
viole intereſt in one ſixth part of the money to ariſe 
&e (le; by which the iſſue would not take any intereft 
ver under the will. The Caſe from Freeman cer- 
for, II. VU ,  tainly 


A c8Xccording to all the caſes and the reaſon of the thing, be 


3 e eee 


Orirjex. 


tr 


the thing bequeathed. But there ſeems to me a difference 


here the diviſion was not to take effect till the happening 
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tainly proves what it was cited for, viz. that a bequeſt to 
children and their ifſue may operate as or in the nature of 
words of limitation, i, e. give them the abſolute intereſt in 


between that Caſe and this, which I ſhould think is ma. 
terial, viz. in that there was no intermediate bequeſt, but 
the diviſion was to be made at the teſtator's deceaſe; but 


of a future event; and the conſtruction of the will 3 


made as relating to that time. Now it appears to me, ü 
the word iſſur in this Caſe. was uſed by the teſtator for th 
purpoſe of ſubſtituting the children in the place of their pa 
rents, if they died before the diviſion ; and as the word iſ 
is, in caſes of perſapal property, either à word of purchaſe 
of limitation, as the intention of the teſtator requires, i 
ſeems. to me that jt will beſ} effectuate that intent in thi 
Caſe; to give. it the former conſtruQion and I am n 
aware of any deciſion that will tie up the courts on th 
occaſion from giving it any meaning which they n 
judge the moſt, proper for this purpoſe z and I ſhould thin 
that would be to make the children ſtand in the place 
their parents, and conſequently to take per firpes. 1 
therefore of opinion, that the iſſue of each of the daug 
ters are intitled to the ſhares of their parents, and conf 
quently that the aflignment by Mary Mills did nt b 


3 


1 
* 
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1 AM rather inclined to think upon this Caſe, 
Philip. did take an eſtate in fur ſimple; becauſe if the & 
to him were conſtrued to be an eſtate tail, the word of 
muſt be ** _ in the Ad” 
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ney; and therein this Caſe differs 1 
wherein u general limitation to the heirs has been re- 
$:zined to mean an eſtate tail when followed by the con- 
uon of the deviſees dying without iſſue and a deviſe over. 
zu though I am of opinion that Philip did take an eſtate 
n fee, yet Lam inclined to think, upon the moſt mature 
akderation, that the limitation over of the ſale of the 
thte, &c. is not good as an executory deviſe, for that 
te expreſſions of Philip's happening to leave no iſſue 
kind him muſt be underſtood of a general failure of iſſue 
q this Caſe, and not confined to a failure at the time of 
is deceaſe. It is true, that theſe words have been inter- 
ud ſo to mean in certain Caſes ; but they are leaſeholds 


11 chattels, as in Forth and Chapman, 1. P. W. 663.; and 
le ole it is expreſsly ſtated, that in a deviſe of freehold, even 


| dl, they ſhould receive a different conſtruc- 
b r 
ing in che Caſe of Walter v. Drew, in Com. 373. 
a 
m be reſtrained ta a dying without iſſue at the time of 
tin deviſee's death. Indeed, in ſome caſes, when the ex- 
tutory limitations over have been ſuch as from their nature, 
from certain expreſſions to be collected from the will, 
d an intention in the teſtator to mean a dying with- 
iſſue at the time of the deceaſe of the deviſee, or the 
ke, the court has laid hold of thoſe expreſſions fo as to 
| it in order to effectuate the deviſe ; but in this will 
not ſee any circumſtances of that kind, and the diftri- 
lon of the purchaſe-money to the daughters and their 
has manifeſtly a contrary tendency. Theſe are there- 
my ſentiments; at the fame time I confeſs there may 
a doubt raiſed of no ſmall magnitude; and that is, that 
he der 1 it decomes neceſſary to 
xe the firſt deviſe to be 2 fee ſimple, all the reaſon- 
* between the application of 
. the 


| 
J 
| 
i 


the poſterior one 4 contingent remainder; yet this does 


| including the children of, Hugh ad James refit 
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the words leaving ns iſſue, &c. to freehold and to perſonalty 
is founded, would apply to conſtrue this as in the cafe of 
a chattel to mean a failure of iſſue at the deceaſe of Philip, 
that is, becauſe the prior eſtate cannot be an eſtate tail, nor 


eee ge ene eee agen 
good as an executory deviſe.” 

——— diſputed 25: try the que 
tion at law, I think it might be done by an ejectment, 
making the heir at law of teſtator plaintiff (for he is ir 
equity a truſtee for the fale, admitting the diſpoſition to be 
good): however, if there be any doubt of proving th 
pedigree, there might be another demiſe in the nam 
of Ann, the daughter of James, great-grandfather of 
teſtator; and if a fine hath'been levied, it is neceſſary that 
„ 5 99 pr e e eee 

Sone queſtion might atiſs/(wniitting the deviſe o. 
to be good), Whether the premiſes ought to be conſidere 
See ee eee of Divghty v. Bul 

2. P. W. 320. and therefore diſtributable among the per 
ſanal repreſentatives or next of kin of the: fix daughters 
conceive; intitled to the ſhare of their father, or mo 
properly their grandmother Magdalen, that is, her fixt 
among them; ſo in like manner among the deſcendants « 
Mary Mills, Elizabeth Porter, and Ann Irwnt ; but a 
to the ſhares of Rebecca and Sarah, I conceive the granc 
children of Magdalen Loehier are alſo intitled to the f 
ther's ſhare, together with their other nephews and ni 


but I conceive there is no foundation in this Caſe for d 
Ringuilhjng en igt che daughters bor in 
life-time of the teftatar, or living at the deceaſe of Phi 
e mee ee. "a 


mitatio 


- 
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minton to the iſſue as ſuch is void. But this is only 
4 ſecondary queſtion, being of opinion as I am againſt 
the legality of the deviſe over upon the former ground.“ 
Clifton, May 23, 1786. | L. 
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es eee he rege of the es af tho 
Court of King's Bench, it was held, that Part re Dou ix took in fee 
rer u pms 66 
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No. VIII. 


CASE on the Grant of @ PERPETUAL rosr OBI'T Au. 
N NUITY 3. with the Opinion of an Euunzur Lawyts, 


C. having con - HE honourable mr. C. having agreed with E I/. 
trated to grant . for the conſideration of 4, 300l. to grant him a per- 
nuity after the petual annuity or rent charge of 3ool. iſſuing out of a uf 
death of his fe- ficient part of the eſtate, lands, and tenements which mr. 
_ upon the whole is now in poſſeſſion of, or ſhall be entitled to, at the death 
An Kane b, of his father the lord viſcount C in caſe mr. C.ſhoul 
r ſurvive his father, the firſt half- yearly payment to become 
adequate con- due at the Lady-Day, or Michaelmas, which ſhould next 
aderation—.. happen after the death of lord C. but if mr. C. ſhouldf 
the fame was die, then the grant of the annuity to be void; mr. V. 
I ane hes agreed with mr. Þ. one of his partners, to advance 
would be only 19001: part of the ſaid ſum of 4,300l. on the terms in the 
debtor for the deed of the grant of the ſaid annuity mentioned and recited 
and intereſt, and the ſum of 4, 300l. has been actually advanced to mr. 
upon his engagement to ſecure the faid perpetual annuity 

of 3ool. as before mentioned. * 
„ d 
expected to execute them laſt Friday morning, he is c 
ſirous of having mr. s opinion, Whether the hve 
nants are proper and reaſonable ? and, Whether he will pe 8 
be tied up and put to more inconvenience through the 
deeds than ſeems neceſſary for the grantee's ſecurity? and 
particularly, Whether the power of entry ſhould be with 
out impeachment of waſte ? and, Whether in the covenan 
for further aſſurance it is proper and neceſſary for him tc 
covenant to levy and ſuffer the fines and recoveries par 
ticularly mentioned therein at his own expence, he nevet 


having made any particular agreement ſo to do? and 
Whether 


j 
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Whether it is not unreaſonable and unneceſſary; and 
may not hereafter be very prejudicial to mr. C to charge 
the whole eflate with the payment of the ſaid annuity? ? 

NoTs, There is a defeaſance from mr: HF. to tar. C. 
intended to bear date the day after the date of the inden 
ture tripartite now laid before you, whereby, after re- 
citing as in that indenture is recited; and alſo after reciting 
the indenture itſelf, it is witnefſed and declared, that the 
kid annuity was granted only on condition of the ſaid mr; 
C's ſurviving lord C. and not otherwiſe ; and that the firſt 
nul yearly payment ſhould not be payable but as before 
ſated, &c: & c. &c. ö 


ee tide of ms 
C and the oppreſſion of the gentlemen he deals with. 


of diffipation; to encumber and mutilate his paternal ſuc- 


ceſſion and fortune: I ſay for the purpoſes of diſſipation, 
becatiſe 2, 400l. out of 4, 300l. is merely of that kind, and 


other contract, and is made to charge his paternal inheri- 
tance for ever, inſtead of the preſent charge; which is for 

Tuis practice is contrary to the firſt printiple of the 
policy of all governments, by circulating quick ruin 
amongſt the eminent families, and makes above one great 
| head of objection to the validity of the contract before me. 


- conſideration, as opening the door to rank oppreſſion on 


other (which laſt article has a certain and immediate ten- 


it happens), e e eee two qua- 
lies in the Caſe now before me: 

Fnsr, . is granted for unt leſs 
U + thay 


the other 1,900]. is to ſubſtitute in the place of ſuch an- 


293 


Oris ton; 
M. 


Tax general tendency of it is to anticipate his expecta- 
tions as heir of a conſiderable family; and, for the purpoſes _ 


Tars practice is not only exceptionable in a general 
one hand, and frequent ruin of conſiderable families on the 


tency to corrupt the principles of any conſtitution where 


EASE on TN GRANT or A rost OBI ANNUITY. 


than two-thirds of its real value, following the accounts 
even of thoſe who tranſact for the purchaſer. 
 SgconDLY, An unnulty of 300l. is made 2 charge on 
the whole C eſtate, which I ſuppoſe is equal to twenty 
| fuch annuities, und eee 1 
tret than a particular charge. 
Tunpru, The eſtate is i XIE 2 wy 
ſtrict and ſpecial family ſettlements ; and there are cove. 
nants, for the fake of this fingle annuity; to deſtroy all 
| thoſe ſetilements, and 'convey ull thole eſtates to the an- 

IONIC CEN e eee 
wiſe to be put in the ſcale againſt mr. G. 

'FouRTHLY, The conveyance of this Was 
armuitant himſelf upon an everlaſting truſt for his own 
benefit, with a licenſe to enter uriimpeachably of waſte, w 
be done by means of fines and recoveries, makes the man- 
ner of this tranſaction ſo monſtrouſly diſproportioned to 
che end, that it is fit for nothing but to be aſhamed of. | 

In my opinion, therefote, the contract is foul, frau- 
alete, u ed; and the bond already given by mr. C. 
is liable to be ſet aſide in equity, as to all but the principal 
ſum advanced and intereſt upon that. 
| n e of: jubie: 
may well obtain, without any kind of impeachment to the 
general right of Engliſh v > Shader _ 
perty as they pleaſe. | 

Om the /vetrary; it-proceets-wpon the belt dae in. 
ciple with that right. If it be an advantage to the owner 
of property to make it eaſily trans fertable, it is a further 
improvement upon that advantage to guard the act of 
transferring from fraud and oppreſſion. Andl this is one of 
thoſe exceptions to a general rule, which prove the rule, 
by further eſtabliſhing and erf e n 
which ſueh rule is built, 

My opinion being, thats in equity, mr. 2 is ody 
ee eee 


| cler ON THE GRANT OF A POST OBIT ANNUITY, 


ts ill not employ myſelf in ſuggeſting any other form of 
contrat by which he may ſeem to bind himſelf to more. 


5 Juh 28, 1764 || M. 
ral 

N. B. In Gwynne and Heaton, Trin. 1778. 1. Bro. 
ry Wa Ch. Rep. 1. (almoſt exactly this Cafe) lord Thurlow, 
* Chancellor, decreed the grant of the rent - charge only to 
all und as u ſecurity for the money really paid; the grantor 
n. pay colts as on redeeming r 9 
es 
he 
n \ 
wo ; 
a U ' i 
to 
u- R 
C. | 
pal + 
ice 4 
te . ; 
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De OPTION; , an Exdunxv inis the Grounnt 


© the Ci Ant made by the Anchnisnor on all cohi- 
ERATED dr FRANSEATED Brenors, of the Disvos Al 
F any PREFERMENT belonging to their teſpecius Shes 
that he ſhall make Cnotes of ®. 


THE word Option, as applied to this Caſe, is a tern 
unknown to our law, either civil or eccleſiaſtical; nor 

is the term ſo applied to be found in the archbiſhoy's Re- 
giſters eicher old or new. But it has prevailed in com- 
mon language from the tinie the archbiſhops have taken 
upon them to chooſe out of all the preferments belonging 
to the ſee of a new biſhop, what particular benefice the 
would have, for the firſt avoidanee, as a fee due to them 
of antient _ | 
As no archbiſhop in the Chriſtian church ever claimed 
this right, excepting the archbiſhop of Canterbury, anc 
' in imitation of him, the archbiſhop of York, it is very pre 
bable that this claim aroſe from ſome right pretended tob 
the archbiſhop of Canterbury in virtue of the legatine 


This Trac was written by Dr. Sherlock, biſhop of London, in op- 
poſition to the right claimed by the archbiſhop of Canterbury,of nominating 
the next turn to any preſerment he choſe on the biſhop's removal to the 
ſee of London. Dr. Herring, the arehbiſhop, on that occaſion had de 
manded the living of St. George's, Hanover-ſquare, which was refiſte 
dy biſhop Sherlock, who, however, afterwards compromiſed the difference 
by giving up the living of St. Ann's, Soho. On this difpute Dr. Sherloct 
printed fifty copies of this Tract, of which he diftributed forty among! 
the judges, civilians, &c.; and being now to be met with in very 
hands, is here preſerved for the purpoſe of more extenſive inforination. 


\ 
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power from Rome annexed to that ſee. That many ſuch 
rights had this foundation, and no other, may be ſeen from 
the text of the canon Jaw itſelf; where, ſpeaking to the 
biſhops of England of the archbiſhop of Canterbury's 
power, the words of the canon are, « Sane licet idem ar- 
« chiepiſcopus'metropolitice jure audire non debeat cauſas de 
 ® epiſcopatibus veſtris nifi per appellationem deferantur ad 


« pellationem vel querimoniam perveniunt ad ſuam audien- 
u tiam, audire poteſt & debet, ſicut qui in provincid ſud 
«vices noſtras gerere comprobatur.” So that this, and 
ſme-other like powers, belonged not to the ſee of Canter- 


2 That the archbiſhop had by antient uſage a cuſ- 
tom, whatever the original of it was, to claim a preferment 
from the new biſhop for a clerk of his own, ſhall be ad- 
Taz queſtion then is, What this antient right was? 
And this can only be learned by the practice; and what 
that was, appears in the Regiſters of Canterbury. 

Is the Regiſter of archbiſhop Winchelſey, who came to 
the ſee in 1294; are the following entries : —© Item eodem 
© anno (1308) contulit gratiam Domini Walteri Reginald: 
* Eprſcopi Migorn. quam tenetur facere RATIONE CONSE- 
© CrATIONIS SUR, Domino G. de Bruton &.“ 

ThE like gratia from the biſhop of Exeter (who was 


kcration, is entered in the fame words. The biſhop was 


that what is now called an Option was then called the 
jratia, or free gift of the new biſhop to the archbiſhop or 
tis clerk, ratione + Ig ſuæ, as A kind of preſent to 


preferred oy the biſhop of Worceſter, 


the 


bury but to the archbiſhops, merely as the pope's dele- 


Walter de Stapleton. It is evident from theſe entries, 


m, Legationis tamen obtentu univerſas que per ap- 


Wixcnarttsry 
1294. 


— 


; conſecrated 12th October 1309), upon account of his con- 


* nene was the dark e i 


* 


* 
— 
f f : 
- 
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tion. Now what was given and accepted ex gratis, was 
nat demandable a debita. But thoſe free gifts came at 
laſt to be conſidered as the archbiſbop's right, in the fame 
manner that Papal proviſions were introduced; which be- 
Zan under the notion of favours granted to the Pope.— 
NM enim imperigſit iſtis diplamatis terrebant ſtotim epiſco 

&« pas, et ad (abi parendum cogebant, ſed ut leviter primum 
« tentarent eorum patientiam, literis monere cos ac rogare 
< ſolebant, Jed cum preces & monita gravate @b epiſcopis re. 
<« ciperentur, ac plerumgue ea contemnerent, mot in pratepia 

e converſa ſunt.” Duaxenus de Beneficiis, L. 5. C. 8,— 
Theſe fort af Prayers. are properly enough ſtiled by the 

lawyers preces armate. 

War is to be underſtood by gratis in the Regiſter, 
may be. beſt explained from the -archbiſhop's Regiſters 
themſelves. Among the titles for orders, we frequently 
find chaplains of noblemen ordained with no other title 
than the promiſe of the nableman to provide for them; 
and in this caſe the entry is, that ſuch a one was ordained 
ad gratiam domini ſui. The archbiſhop's own chaplains 

are ſometimes ordained ad gratiam-domini, without other 
title, in all which caſes. wn 
vour of the patron. 

TukRk is another 8 N r . 
Option þ in the ſame Regiſter (Winchelſey's), as appeats 
by a letter of the archbiſhop to the biſhop of E, in which 
he fates his right of nominating . his clerk to him, rations 

' CONSECRATIONLS ſue, The archbiſhop accordingly no- 
minates the then dean. of the arches to be promoted to 2 
benefice ſuitable to his merit, guam cito ſe facultas obtulerit; 
and till then to be allowed a penſion, bonuri vgtre & per- 
fong. it? US SONgrae..-.. .. 

LIx x inſtances appear in the Regiſters of other dioceſes. 
The following are taken from an bt Rogier for” the 
biſhop of Bath and Wells: 


Ex 
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r Regiſtro JonAxN D DROKENESFORD * 


MEMORAND:. quod ſub datis London 6 Idus Novem- 
Wis anne domint M CCC decimo dominus epiſcopus conceſſit do- 
ws Petro de Efton clerico domini Cantuarienſis + archiepiſcbpi, 
ntemplatione cjuſdem patris, quinque marcas annuæ penſionts 
n feftis Paſeb. & Sancti Michaelis annis fingulis de camera 
nico porcipiendas, donec ibi per dominum epiſcopum pro- 
ww fuerit de beneficto competent?. 


Ex Regifiro Ropor r DE SALOPIA. 


| SYMON. permiſſione divina Cantuarienſis 22 76e Mr ena, 
lin Anglia primas, venorabili fratri nero Radolphe, D w_ 
patia Bathonienſi & Wellenſi epiſcopo, ſalutem, & . | 
mino caritatem. Cum, de conſuetudine laudabili neftro- 

nm predeceſſorum, tempare baftenus fit obtentum, ac etiam 
atempore, & per tempus cujus contrarii memoria non exiſlit, 
luder u/itatum, quod quiſcumque in epiſcopum cujuſ+ 
nmque cathedralis ecclefie, nofire Cantuarienſis © ecelefies 
teftus, qui per archiepiſcopum Cantuarienſem in dicla eccleſia 
qiſcapus fuerit CONSECRATUs, perſon idoneæ, quam idem 
erchiepiſcopus in hac parte durerit nominandam, in ſua cathe- 
kali ecclefia, fi inibi canonicatus & prebende exiflant, de 
anenicatu & præbenda, alioquin de alio beneficia competenti 
rovidere ac etiam eidem neminato, quauſque fibj, fic ut præ- 
Mittityr proviſum fuerit, unam penfionem conſlituere teneatur, 

Nu vero jura & conſuetudines noſiræ eccleſis Cantuarienſis 
ſervare, quatenus nobis oft poſſibile, cupientes, ac promo- 
timem dilecti clerici neſtri magiftri Laurentis de Palftolf fuis 
mgentrbus meritis corditer affeclantes, ipſum, juxta conſuc- 
ucinem prælibatam, vobis, quem nuper in Bathon & W ellen 
felhlarum epiſcopum AH ee ab canonicatum hs 


EIT FEST EH REET 


* He was conſecrated Auguſt es i 
f Air Wixcnrtony, who came to the * 12945 o died 1303. 


Yrebendam 
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prebendam in dicta veflra ecclefia, necnon ad bujuſmodi pen- | g." 
ſionem, quouſque de canonicatu & prebenda in prefata eccleju 
ibi per vos fuerit proviſum, ſic ut præmittitur, obtinendan, 
duximus nominaudum, voſque ad nominationem noftram hy. 
Juſmedi prædictum magiftrum Laurentem, in canonicum (5 
fratrem dictæ veftre eccleſie recipietis, quo circa fraternito- 
tem vefiram requirimus & rogamus, quatenus eidem magiftry 
Laurenti prebendam in eccl:fia vefira predifta, cum prius id 
commode fieri poterit, conferre  @ e curetis, ac 
que fibi, fic ut premittitur, proviſum fuerit, eidem talen 
penſionem conflituere, que dantem deceat, recipientemque 
vobis reddere dibeat fortius obligatum, literas veftras patentes 
figille veftro fignatas. ſibi ſuper boc fieri facientes, et quid in 
præmiſſis duxeritis faciendum, nobis per magiſlrum Thomam d: 
Stowe clericum noflrum quem bac occafione vobis duximus diſ. 
tinandum curetis reſcribere fine mora. Dat. apud Magbefeli 
J. Idus Septemb. n co 
D cratianis naſtræ ſccunds. | 
RN. vr S101 Radolphus permiſſione divina Bathonienſis & Mellenſi hac 
— 2 epiſcopus dilecto fibi in Cbriſto magiſtro Laurem i Falflolf, ſa- an 
TIN lautem, gratiam et benediftionem. Precibus reverendi patris e 
vori, ac domini, demini Symonis, Dei gratia Cantuarienſs Wl ® 

archiepiſcopi, totius Angliæ primatis, pro te ſumus favorabi- 

liter inclinati, attendemteſque quod noſtris ecclefits predifiis 

i efſe poteris is e, volenteſque te ab boc mu- 

cere, gratios, quingue marcas fterlingirum annue 
ps de camera noſtra, fingulis annis ad feſtum Sandi 
Andrea & .nativitatis Beati Fohannis Baptiſta, equis par- 
tionibus percipiendas, quouſque de beneficio eccleftaſtico compe- 
tenti tibi fucrit proviſum, tibi conferimus pro præſenti. In 
cujus rei teſtimonium figillum noſtrum præſentibus eſt appoſi 
tum. Dut. apud Dogmersfeld Sent. Kalend. Octobris anna 
Domini, Mc. et conſecratianis noſtre primo. | 
1. FrxoM theſe inſtances it may be obſerved, in the firſt 
place, that the archbiſhop's claim was founded upon Lan- 
NO * 


. Tuer 


— 
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pen- 2. Tax the archbiſhop had no choice, or ; Option; but 
% h the naming to the new biſhop the perſon to be pre- 
am, erred. - | 14 
hu- 3 Tux new biſhop was to be judge of the eompetency 
w Wil (the benefice and of the penſion. a 
ita. te ſtate of the caſe, 
Ar a In the Regiſter of archbiſhop Reynolds, immediate ſuc- Rv Or ps 
id efſor of Winchelſey, a monition is entered to the biſhop — 
A of St. Aſaph to admit the clerk whom the archbiſhop had «ny 1313. 
lem mmed, In this monition the archbiſhop aſſerts his right 
gue WY of naming and recommending a clerk, cuilibet elefo* poſt 
mes emfirmationem, to be promoted to a canonry and prebend 
lin dis church, /i ecclefia fuerit prebendalis; alioqui, to ſome 
de ather benefice. Which perſon the ſaid * elefus confirma- 
17 tur is to receive and admit, and to promote quam cito ſe 
711 facultas am; and in the mean time to allow him's | 
. competent penſion. 
Bur (as the monition goes on) though the ſaid biſhop $0 that a biſhop 
2 had at his CONSECRATION made his profeſſion, and taken _ 4 
e- an oath to maintain the rights of the fee of Canterbury, 8 


jet that profeſſionis ſue & juramenti non memor, he had re- 32 Ie 
fuſed to receive the archbiſhop's clerk, 
Tux official of London (to whom this monition is di- 
reted) is therefore to require the biſhop to receive and 
mit the archbiſhop's clerk within eight days, otherwiſe 
| the biſhop to be ſuſpended ab ingreſſu ecchſie, 

- 1: . Herz the right of nominating a perſon is claimed 
off confirmationem, but not ratione confirmationis, And 
| the biſhop of St. Aſaph was a conſecrated and not a tranſ- 
lated biſhop 3 and the archbiſhop, in this inſtrument, lays | 
te ſtreſs rightly upon his profeſſion at his conſecration, — 
And though, as the law is now underſtood, a biſhop can- ef 
Eis. is to he underſtood of a bithop who was to have conſecration, 
For in the caſe of a tranſlated bichoh the Nile is poſulate, and not clafte ; 


nor had apy tranſlated biſhop confirmation, . 
r dee Fide Appendix. 


7 


not 
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eee e his dhe he bea bad rotting. 
of the temporalities, yet there are pany inſtances where 
the temporalities have been reſtored after c 
and, before conſecratiom i and, in antient times, it was the , 
generabrule of the canon law that 2 biſhop, after his con- % 
firmation, could diſpoſe of the preſerments of his l. % 
Deeret. de Elec. & Elf; Patgſt. c. 9. and fo Duarenu, 
pn. Niuandun of Smwlatque quis electus ofſet & eu- 
.  * matus, jus bengficiorum confarenderum ei competere, lice 
© wondum confecratus fit.” This being the law at that 
time, I ſuppoſe it will be eaſily underſtood why the arch- 
biſhop. inſiſted upon a promiſe Hatim poſt confirmationen, 
though the grant itſelf, was ever ratione conſecrationis. 
_ For. biſhops, after confirmation, had a power of doing 
all that the archbiſhop inſiſted upon, which was a promiſe 
| W eee wagon bye Aa RG 
8 ee a biſhop, f. if not $6 to 
| 8 eee 
W given- And even to this day it is claimed to be due 
Latin fal confirmationem *, though it is well known that o 
* conſecrated biſhop can grant any of his preferments afer 
cophrmatians till he has had raſtitution of the temper:- 

lities, which is not now done till after conſecration. 
. Tun archbiſhop does not demand any particular 
denefice, but he requires that his clerk be admitted to 4 
prebend, but to no particular prebend by name. He re- 
WOO SER Garment: tina eee 

upon! him to name the value 


ee Ix Warham's Regiſter nne 92 the 


terbory in 1503. 


3 by the biſhop of St. Aſaph (a conſecrated biſhop] 


In the preamble to this grant he cuſtom is recited, 
00 un zee, r . 4 c ne, oc, 


— aod in archbiſhop ' — n 
. followed by conſecration. But continuing 
WW | 
701 | | -« cuilbe 
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k cuilibet aleclo in epiſcopum poſt confirmationem perſonam 
k jdeneam nominare poſt, quem electus confirmatus tenetur 
6 providers e de tanonicatu et prebendd in eccleſid i ſud cathe- 
chli, fi fuerit prebendalis; alioqui, de alio competente 


* bbeneficto 3 and in the mean time to accept and admit, and 
A. to allow him a competent penſion.” After this recital, 
1 


ke biſhop grants to the archbiſhop « primam & prox- 


nam advocationem prime et proxime prebendæ, ſeu al- 


et 
* b rius beneficii, to preſent a fit perſon for one turn only. fo 
b. THis is the firſt grant of a benefice to the arch- 


op by deed. And it is alſo the firſt inſtance where the 
chbiſhop takes the benefice to his own diſpoſal, without 
ning a perſon for it to the biſhop. 


mbiſhop is to have the firſt prebend that fell. 

Tux reaſon of this change appears, probably, to have 
ken this: fo long as the proviſion for archbiſhops' clerks 
ws left to the biſhop; there muſt neceſſarily arife difputes 
wut the value of the preferment to be given; the arch- 


S8 S S S N N W 3 * 


&e biſhop being willing, perhaps, ts beſtow on him only 
I noderate one: To avoid this difficulty; it ſeems td 
he been agreed on both fides, that the archbiſhop's clerk 
ſould take his chance in the firſt that fell. | 

favs the-eaſe ſtobd when Crinmer came to the arch- 
thoptick ; and what his judgment then was of the right 
dveftion, appears from an entry made in his own Re- 


a- 


kr the confirmation and conſecration of a biſhop. In this 
le of fees; thoſe for confirmation and conſecration are 


on are firſt ſet down: to the archbiſhop; chancellor, 
x principal regiſter, in diſtin& articles. Then follow 
aut for CONSECRATION : to the archbiſhop, biſhops aſ- 


Vox. II. X « of 


2 Bur no particular benefice is granted, but the 


kibop's clerk expecting to be promoted to the beſt, and 


er of the fees due to the archbiſhop and his officers - 


Winguiſhed under their reſpective heads. Thoſe for con- 


Ming, chancellor, and principal regiſter. Under this - 
ud is the following article: Trem, at the conſecration. 


| biſhop's claim, and the greateſt extent to which it had ey: 


; OR OTST. 5 
5 | cuſtom in the antient way, via. that the archbiſhop ſhc 


of this very particular entry of the fees are conſidered, 


therefore cannot be extended to tranſlated biſhops. 


for claiming. There being but * one inſtance or + ty 


only to name a perſon to the biſhop to be provided for 
kim competenter, according to. his own * biſhop 


a and in the mean time to accept and admit the ſaid cl 


| Wannen, folio 16. B. 4 
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« of every biſhop (by prerogative) the aiſpoſific of th 
« firſt prebend that becometh void, after conſecration of the 
« elected, by advowſon to be granted to the archbiſhop. 
Then follows the fees to the church of Canterbury, 
1. THERE can be no doubt but the utmoſt of the arch 


deen carried, is here ſet forth; when the time and occafio 


2. TRx claim is expreſsly limited to conſecration, ar 


3. Tazx is no pretence for the archbiſhop's right « 
chuſing a particular benefice, it being as expreſsly cc 
fined to the firſt prebend that becometh void after the cinſ 
cration. _ - 208 | 

4- IT is obſervable, that the archbiſhop here claims 
firſt-prebend, te be granted by advowſen. A proof thi 
that he took, into his claim whatever there was a colo 


R W = Bn NR 8 2 OO —” = 23 t 


at moſt, of any ſuch grant before his time. 
Tx antient cuſtom undoubtedly was, for the archbiſne 


x” 


judgment. 
Wurx Poole came to the fee of Canterbury, he lai 


name and preſent a clerk to every biſhop © ſtatim poſt co 
a firmationem, cui idem electus confirmatus tenebitur, qua 
& primum ſe facultas obtulerit, in ſua ecclefia cathedrali 
& ſecularis fuerit) de canonicatu & prebenda ; fi vero re 
& /aris, de alis competenti beneficio ecclefiaſtico provide 


„ & _ © © ws =. ov» _ r= 


4 and to allow him a penſion of fl. per annum; 
firſt time of naming the value of the penſion. 


7 Mon rox, 75. a firſt adromſon is rde the arehbſhop 
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Taxr the words fatim poft confirmationem had no ſuch 
meaning as to bring tranſlated biſhops under this cuſtom, 
zppears-from what follows in the ſame deed, where the foun- 
dation of the grant is expreſsly mentioned; the grant being 
made arc hiepiſcopo conſecratori meo. This grant was 1 
by Thomas Watſon, biſhop of Lincoln, 

Tur like was made by John Chriſtopherſon, biſhop of 
Chicheſter ; and a prebend in his church becoming void 
ſoon, - the archbiſhop preſents a clerk to the biſhop to be 
inſtituted, reciting his title to the patronage hac vice to be, 
that the biſhop had © juxta antiguam laudabilem & legitim. 
© præſcriptam conſuetudinem hactenus inconcuſst uſitat. & ob- 
« ſervat. ac ſingularem prevogativam eceleſiæ neſtræ me- 
u tropol. Chriſti Cant. intuitu eonſecrationis vgffræ nobis 
« inpenſa; given and granted to him, the archbiſhop, the 
« ad vo ſon of the firſt prebend that became void. 

Ir is plain from theſe inſtances that conſecration was 

the ground of the archbiſhop's claim, and that the thing 

daimed was the firſt prebend that ſhould become vacant 

| where the church was ſecularis, or ſome other benefice 
where it was regularis. 

"PakKER ſucceeded Poole, and underſtood n — 
and the rights of his ſee as well as any that went before 
him or came after him. In his antiquities he has a chap- 
ter under the tide Cantuar. Sedis Privilegia & Preroga- 
te, in which he takes notice of this claim in the follow- 
ing words: ( Provinciales ſui ſuffraganei et epiſcopi tenen- 
tur ſinguli aliquem ab archiepiſcopo Cantuarienſi nomina- 
tum in bonarum literarum ſtudiis alere & exhibere, donec 
idem de competenti beneſieio fit proviſum. Sed nec in vita 
« folum & conſecrationis ſuæ tempore hujuſmodi cia ar- 

u chiepiſcopo ſuo tribuunt, ſed mortui annulos, c.“ ; 
Hxxx the right is ſaid to take place tempore cenſecra- 

tionis, and therefore where no conſecration is, no ſuch 

right can be claimed. And had the right at that tine 
. the confirmation of tranſ- 
| jo - 5 


_ Cnanurn, 
1533. 


would have been omitted by Parker. 
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biſhops, it cannot be ſuppoſed that ſo material a right 


80 


Tux practice in his time, as far as it appears to me, 
ſcems conformable to the right, as it is here ſtated by him- 


- elf ; the grants being made archiepiſcopo conſecratori mes. 


And the inſtances of grants which I have by me, taken 
from his Regiſter, being ſeven in number, appear to be 
all made by conſecrated biſhops. But'I cannot take upon 
me to ſay that there are no inſtances to the contrary, 
the ſearch I have been able to make not having been 
perfect enough to enable me to ſpeak. ſo poſitively. 

_  Tmvs ſtood the antient cuſtom, as it is eſtabliſhed by the 
Regiſters. The Popiſh archbiſhops kept to it pretty cloſely; 


but the Proteſtant archbiſhops ſoon departed from it in many 


reſpets. And we will now conſider what variations were 
introduced by them, at what time, and on what authority. 

. CRANMER. for the firſt nine years followed the cuſtom 
as. he himſelf had laid it down, nothing in his Regiſter 
appearing to the contrary. 

Bur there is great reaſon to ſuſpeR, that in the year 
1541 an attempt was, made to enlarge this right, in the 
Caſe of William Knyght, biſhop of Bath and Wells, who 
was conſecrated that year. 

' In Oughton's Formulaty there is a copy of a grant 
from this. biſhop to the archbiſhop upon his conſecration: 
in the recital of the cuſtom in this grant, the archbiſhop's 


right is expreksly extended to the Caſe of tranſlated biſhops. 
The words in the grant, by which it was attempted, are 
as follows: © Quad reverendifſimus in Chriſto pater Can- 


« tuariemſis archiepiſcopus, pro tempore exiſtens, cuilibet 


ſuffraganeorum ſuorum, in epiſcopum alicujus eccleſiæ ca- 


« thedralis Cantuarienſis provincie, regia autoritate nomi- 


nato & conſecrato, vel ab una eccleſia cathedrali ad aliam 


« eccleſiam regiz majeſtatis nominatione & authoritate 
« tranſlato, 22 *. en intervalli poſt conſecrationem 


Yo « bujuſ- 
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« hujuſmod:, quemcunque virum literatum habilem & ho- 
num præſentare & nominare valeat, &c.” Whoever 
attends to this clauſe will ſee how unſkilfully tranſlated bi- 
ſhops are drawn in; for whoever drew it had not judgment 
enough to make this new inſertion tally with the old form. 

ANTIENTLY this fee was due upon conſecration, and 
de words /atim vel ex intervallo poft conſecrationem proba- 
bly ſtood in the copies from whence this was formed; but 
when the tranſcriber had inſerted the words that ſubjected 
7 tranſlated biſhops to the cuſtom, he betrayed himſelf by 
'laving the words flatim poſt conſecrationem ſtanding, which | 
could not poſſibly belong to tranſlated biſhops. 

WHENCE Oughton had this deed, I know not. He 
ys he tranſcribed it ex autographo; and probably it came 
into his hands amongſt other papers that he collected for 
is work, But certain it is, that it never was executed by 
he biſhop, for this biſhop's grant to the archbiſhop is at 
kngth in Cranmer's Regiſter. As the biſhop might, and I 
luppoſe did, reject this deed, though tendered him on ac- 
count of this and other demands not warranted by cuſtom, 
this matter probably was conteſted and the old form re- 
ſtored, and the archbiſhop contented himſelf with a grant 
of the firſt prebend that fell. The antient claim in this 
ed is rightly faid to be from every biſhop electo con- 
frmato et conſecrato. And this antient language is in every 
art of it applicable to a new biſhop only, and not to a 
tranſlated biſhop; though probably the unſkilful ſcribe 
meant to inſinuate, that election and confirmation were a 
wound for this claim, as well as conſecration. Be that 
Sit will, the new biſhop might very ſafely ſubmit to this 
aum, for conſecrato being added as a neceſſary circum- 
lance prevented the claim being earried further than what 
be antient right was. And the archbiſhop, or rather his 
ficers were ſoon ſenſible this was the caſe, and that 
bey gained nothing, therefore they very ſoon corrected 
icir miſtake ; for in the biſhop of St. David's Caſe, though 


. he 
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he was a new. biſhop, and to be conſecrated, and there 
was no reaſon, with reſpe& to him, to enlarge the arch. 
biſhop's claim upon tranſlated biſhops, yet for the ſake of 
making a precedent, which others might the more eaſily 
follow, in reciting the archbjſhop's right in the e 
to his deed, theſe words are inſerted, that every biſhop 
& ſhall after conſecration, or, * p poſtulationem aut 15. 
t minationem ſuam ad aliquam ecelefiam cathedralem infra 
« Cantuarienſem provinciam, ad quam ipſum epiſcopum prius 
« conſecratum ex regia nominatione transferri contigerit, 
4 grant to the archbiſhop,” &c. And for ſecurity the 
ſame is again repeated, and the claim made upon every 
biſhop per cenſecrationem, vel tranſlationem. 
Tux preciſeneſs of this deſcription, and the care in 
wording it, ſhew plainly that it was a new ching and 2 
ſtudied one. 
Is the year 1550, Thirlby was tranſlated from Welt. 
minſter to Norwich, and he was the firſt tranſlated biſhop 
upon whom this demand was put in execution. And in 
his deed of grant to the archbiſhop, not only the clauſe 
before-mentioned is repeated, but in the granting part 
he is made to ſay, . Sciatis me Thomam' Thirlby tranſ⸗- 
« latum epi/capum Norwicenſem ante diftum dediſſe, Cc.“ 
ſo careful were the officers at Lambeth to eſtabliſh 
this new point: and probably Thirlby's Caſe gave the: 
an advantage; he had been biſhop of Weſtminſter, and 
the firſt and only biſhop there, and probably had nevet 
given an option on his conſecration, he having pernap! 
no benefice to grant. 
I. Ir is to be obſerved, that this claim to take in tranſlate: 
. biſhops was firſt introduced into the deeds of conſecrate4iiſ on 
biſhops, who, as they could not nnen 0 
* it themſelves, did the more eaſily admit it. - 


e lee 1s Wecker clauſe of the (cribe's, For there was no fi 
OS opt moons Serge and the word had never been, 
- Soul be, uſed before in che Option claim. 
. ; | ” 2. THA 


$44 „ 
0 1 


r . 


SE L SE % EE 


THE OPTION. 


1 THAT this clauſe was ſo inconſiſtent with antient 
-uſtom, that it dropped in Poole's time, and has never been 
Amitted ſince. And yet the precedents before made upon 
anſlated biſhops are till followed, though the preſent 
keds are formed upon the old plan of granting to the 
zchbiſhop ® poſt confirmationem ; which antiently denoted 


only the time when the demand was to be made, but is 


zow conſtrued as if every biſhop only confirmed, and not 
conſecrated, was bound to make the grant. 


Bur it is further to be noted, that how far ſoever 


Cranmer extended this claim in this point, yet in other 


ſeſpects he kept within ſome bounds, and all the grants 
made to him were only for ſimple prebends, except in the 
caſe of Thirlby, where an archdeaconry was granted; 


mother benefice. 

Aup though Parker laid his cuſtom, as Poole and other 
Popiſh archbiſhops had done before him, on conſecrated 
biſhops only, yet I find him departing from the antient 
pratice in other reſpects. For 

1. Taz old claim was reſtrained to prebends, or 5 


denefices, but the deeds prepared by Parker took in 4ig- 


xities alſo, of which there has occurred to me but one in- 


Litante before, and that in Cranmer's time, 


2. Tux grants are made to his executors, 
3. THE new biſhops ſometimes made theſe grants for 


themſelves and ſucceſſors, pre nobis & ſucceſſoribus noftris, 
4 AT other times they are made for a term of twenty. ' 


one years, 
* N, B. In Poole's time, ' arid \Cranmer's time, no tranſlated bi- 
ſhop had, or could have, even ' from the archbiſhop, 


1 of OE 


which is the firſt inſtance where any dignity had been 
granted in this way. But it muſt be remembered, that he 
had no prebend in the church of Norwich to grant, in 
| which caſe there was ground from the old Regiſters to have ; 
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A Parker fe forth what the archbiſhop? O fight was, 
and what he might legally claim in virtue of the antient 
cuſtom, fo far as the practice in his time went beyond this, 
that is to ſay, granting a particular benefice for a term of 
years, &c. or to the archbiſhop and executors, it muſt be 

| conſidered as a private agreement only between him and 

every biſhop for himſelf. The firſt vacant prebend (which 
was the archbiſhop's due) might be the richeſt or the 
pooreſt in the church; and it is very probable that x 
biſhop to preſerve in all events the beſt prebends to him- 

ſeſß, and the archbiſnop not willing to ſtand the chance of 
having the worſt, came to an agreement, one to give and 
the other to take a certain benefice, 

In this method there was no certain rule to determine 
what that compenſation ſhould be, nor in what manner it 
ſhould be granted; for every ſuch grant was the voluntary 
act of every ſingle biſhop, whe was judge for himſelf what 
he would give in lieu of the old cuſtom, and in what man- 
ner he would give it. But new biſhops being too modeſt 
to contend with the archbiſhop, or afraid to provoke one on 

whom, perhaps, their future hopes and expectations depended, x bit 
gave way to all the encroachments which have followed. ſcceſl 
However, there is not in Parker' $ Regiſter the leaſt evi- 
dence, or. in any other either before or after him, that 
any archbiſhop pretended à right to preſcribe to any of 
his ſuffragans what they ſhould give in ligu of this 
cuſtom, 15 poets. e 

Tnoucn of late years a method has been introduced 
for the archbiſhop by ſome one of his officers to intimate 
to the biſhop at the time of confirmation what benefice he 
demands in lieu of his cuſtom; ; but this ſecret | intimation 


* In 2 once with a worthy friend of mine, and one very 
well acquainted with the modern practice of Options, it being obſerved to 
bim that Dr, Hall, biſhep of Briſtol, had never figned an Option Deed, 
he anſwered, that the conſequens of bi cl was, that he never had 3 
Erapſlation. b 
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1s, Ws not been yet ſuffered to appear either in the grant | 
at Nef or in any of the Regiſters. The deed, though pre- 
is, Need at Lambethy for every biſhop to execute, gives not 
of Wl: leaſt intimation of any right in the archbiſhop to chuſe 
be r himſelf, but the compenfation made for the cuſtom is 
e pure and voluntary grant of every biſhop tendered for 
inſe}f only. And in all deeds of this kind, from Whit- 
to the preſent tim the granting biſhop expreſſes his 
nat to be in plenam ſatisfactionem of the archbiſhop's an- 

at claim; and unleſs it can be ſuppoſed that a biſhop is 
make 4 compenſation without judging of the value of 
: compenſation, it neceſſarily follows, that the grant of a 
xr benefice in the preſent way is what the biſhop 
s a right to make for himſelf, but what the archbiſhop 
no right to demand: though indeed he has in one 
aſe an option either of accepting the En © of- 
red him, or of demanding his old cuſtom. 

Anp conſidering that each of theſe grants is the act of 
ingle biſhop, which can bind nobody but himſelf, what 
is been done by one, or by a hundred, acting each man 
Ir himſelf, can never introduce a cuſtom to bind their 
cceſſors, or entitle the archbiſhop to demand that of 
ders by law, which he has always had by voluntary 
rants only, and ſuch grants as could only affect the 
ntor, and not his ſucceſſors. But theſe agreements 
wing very beneficial to the archbiſhop, they came ſoon 
de countenanced by introducing a new form of the 
expreſſing the gift of the biſhop to be a compen 
on for an old right, and thereby laying a foundation 
t the archbiſhop's claiming a compenſation inſtead of 
s right : and this policy has had its full effect. And 
en a clauſe to that purpoſe came in we ſhall ſoon ſee. 
AkcyBiSHoP GRINDAL went on in much the fame 
ny as his predeceſſor Parker. 

Tux inſtances of grants in his time which 1 have ſeen, ' 
r all made by conſecrated biſhops, W which 
had 
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for the difference made in his caſe. John Piers wa 
conſęerated biſhop of Rocheſter, and fo ſoon remoyel 
to Saliſbury, that probably the archbiſhop eould have ng 
benefit by his. Option made upon the ſee of Rocheſte, 
which might probably be the reaſon that induced the bi- 
| ſhop to make a new grant upon Saliſbury. But here 
| find it neceſſary to obſerve upon the Regiſters at Lambet, 
chat it is uſual. for the actuary to mention by a ſhort 
note. in the margin what the act relates to: in the pre- 
| fant Caſe there are ſome late marginal entries expreſing 
the grant to be made ratione confirmationis, though the 
deeds are in the uſual form, and not one word to lea 
| the atuary to uſe ſuch language in the margin. 
Waver, In Whitgiſt's time, of nine inſtances of grants I find 
m . twg are from tranſlated biſhops, but one of them u 
tranſlated from Ireland, and had no relation to the ee 
© of Canterbury before, and therefore might: be conſideret 
28 2. new biſbop of England. What is more to be ob 
ſerved in this archbiſhop's time is, | 
1. THAT the elauſe by which the biſhop grants pr 
nobis &. fucceſſoribus ngftris is brought in again in grant 
made to the archbiſhop, though ſuch grants were contra 
ts law, ao biſhop being by law enabled io to biad hs fo 
ceflors; and could they have been maintained by law, the 
would have been the moſt extravagant grants that eve 
nr 
mare of the beſt preferments in many cathedral chur 
* done and the ſame time; the, every mn 
mods good bis own. grazſte, and the grants: of all bc 
d 


; 2. Tus chest is pliers faticfaftionem does not ap 
nn his firſt dope bt. cx i i bi dus 4d 
EL - 4;  Fontinued ever ſince. 
3. Tuts fanigfaction ſoon came to be a very conſde 
ble thing ; for the archbiſhop obtained 3 grant of * 
Io 37.5 | 
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ount WW. ot St. Aſaph of three benefices, and of the biſhop of 
ben no leſs than twelve, out of which, as they fel, 
td uns to have his choice till he had pleaſed himſelf 


e no 

4 e 

4 Tan grants in tis archbihop's time were made for 
ar xenty-0ne years. 


V In Bancroft's time it came to be the practice to Baxcrort, 
ke theſe grants indifferently from all biſhops, whether "+ 
anſecrated or tranſlated, and fo it has continued. | 
1 GRANTS in his time were made to the archbiſhop 
Ru lie aſſigns for twenty-one years, and the archbiſhop 
fiened them over to bis clerk as ſoan'as made. 

3 Tus grants were pro nobis & ſucceſſoribus. 

4 Tux grants were alſo in plenam ſatisfattionem of the 
gchbiſhop's antient cuſtom. But that the new biſhop 
ns admitted to have a right to judge for himſelf what ſa- 
thftion he would make, and that the archbiſhop had no 
ich unlimited power over all the biſhops” preferments 
i to name which of them he pleaſed, appears clearly, not 
uly from the nature of the tranſaction and the very tenor 
e. deed itſelf, but particularly from the Caſe of Barlow, 
dihbop of Rocheſter, entered in this Regiſter. 
Urox his conſecration a deed was prepared for him ta 
mecute, granting (he having no prebend in his gift) ad- 
weationem cujuſcunque rectoriæ ſeu ecclgſiæ parochialis. 
But this biſhop having obtained a licenſe to take in com- 
nendam any living in his own gift, did not think fit to 
make ſo general a grant, and therefore in another deed 
entered likewiſe in the Regiſter he grants in the words fol- 
bwing ; © advocationem cujuſcunque rectoriæ ſeu ecclefie 
© darochialis, exceptd rectorid ſeu eceliſid parochiali virtute 
* commend per nos eligendd.” This probably occaſioned 
ome diſpute with the archbiſhop ; for the firſt deed which 
kid hold of all the biſhop's preferments is entered early in 
ſhe Regiſter folio 36, and in the year 1605, which was 
de year of his conſecration ; but the ſecond reſtraining 

| a 
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Azzor, 1610. | 


made choice of ſhould have been granted away by the bi- 


excepting that it came at laſt to be underſtood that a bi- 


fore the clauſe pro ſucceſſoribus no/tris has been diſcon- 


what their Proteſtant, fucceſlors have done, For as the 
| preferred by. him, they could not at the ſame time name a 


ener granting but even pro- 
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deed is: Lita folio 2735 and after other deeds bearing 
date 1610, though the date of the deed itſelf is made to 
conform with the time of his conſecration in 1605. 


In archbiſhop Abbot's time the granting for twenty. 
one years was left off, dated ab nobis & fucceſſ 
ribus continued. 

Bur this archbiſhop introduced a very i 
clauſe to this effect: that if the firſt turn of the benefice he 


ſhop or his predeceſſors, then the ſecond turn ſhould go to 
the archbiſhop, and in caſu conſimili the third, fourth, &c. 
which clauſe, very much improved and enlarged, is con- 
tinued to this dax. 

| From Abbot's time the grants have not waved much, 


ſhop could not by law grant for his ſucceſſors, and there- 
4 
OBSERVATIONS ON THE FOREGOING ACCOUNT, 


IT may ſeem ſtrange, perhaps, to find in the foregoing 
account, that the Popiſh archbiſhops uſed this right with 
moderation, and within the bounds preſcribed by the an 
tient cuſtom, and that the Proteſtant archbiſhops began 
immediately, even in Cranmer's time, to extend this right, 
and to carry it-ſtep by ſtep to the height at which it is now 
arrived. But the reaſon ſeems to be, the Popiſh arch- 
biſhops were bound by the canon law, and could not do 


antient cuſtom was to name a clerk to the biſhop to be 
particular, benefice, being reſtrained by the Council af 


miſing 
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g the beneficium vivi & ſuperſlti Lominis®. And 1 
eue 5 coakfienty with the canon the firſt prebend that | 4 | | 1 
l night be granted, yet a particular prebend or benefice | 1408 
. 4 not be granted; nor could the Popiſh archbiſhop en- | 14 1 
e and take in archdeaconries and obe- 1 


ities, or even. parochial livings well endowed. For as 
benitates E pinguiora beneficia, even the legates d La- 
„ who were cardinals, were reſtrained in making re- 
tion upon them; much more ſo were the archbiſhops - 
Canterbury, who were only legati nat: ; and therefore 
ces goed: ag 
HI eee ene or Demers Fee tes 


C being fot frog fromehe 
xr of the pope, and not regarding the antient canon 
yin this reſpect, were from time to time extending this 
the provincial biſhops ſubmitting from time to 
ine, for reaſons eaſy to be underſtood ; and it being in- 
ent to all others, who probably knew nothing of 
at was doing; or if they did, they thought it the, bi- 
s concern, __ not Gee, bus. 
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—_ how they can be taken to be a proper 


| | q 
N Ta Pop ef. kept ney one farms butthe | * | | 
2b at archbiſhops followed many; ſo many, that it is 3 Ml 

HE 


6 on on which to build the claim of an antient im- | —_— 
ight, Tuer at brd the archbiſhop named a clerk to the bel | 
no ep to be provided for by him. N 
17 | Tux firſt prebend that became void was claimed and . 


s the | 

to be F ren liks bade eben 
\me a en the watch for the death of thoſe whom they hoped to ſucceed ; 
a of ied can bring bur tle comſor to! the wives and families of 
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3. A Deep was introduced to confirm- this grant, a. 
the biſhops, who ſaw no real difference between grant 
by deed or making = promiſe which they mean to . 

complies, - 
: „ Nane a Clerk to the biſhop by the a bits 
was omitted; and the grant was made to the archbiſha 
who 9 ee at berry to name whom he ple, thr 
not to name any particular prebend. | 
5. Tus deed at firſt made to the archbiſhop only, | 
6. Tux to the archbiſhop Ron yang 
7. Tau to him and his affigns. 

38. Tuns to him, his executors and affigns. 

9. THEN a particular benefice by name granted. 
10. Tux the grant extended to dignities. 
11. Sonni ee eee 1 
, inſtance twelve ſubjected to this grant. 
0 a Nor e iS tary but the krend third/fo 
te. to the archbiſhop in order to ſecure him one in 
events. N 
13. Gans were ſometimes br the biop,th gn 

14. A BARGAIN was 8 between the archbi 
ſhop and biſhop, who grants a benefice in full campen 
tion of the old cuſtom ; from which time the old cuſto 
has never been heard of but in the preamble of che grit 
where it ſtill ſtands, though ditectiy in contradiction t 
the archbiſhop's claim of chuſing r 
or preſerment he pleaſes. 
Ax now, amidſt all this variety; how are we to" 

vpon any antient cuſtom to ſupport the preſent practice 

Tux greateſt innovation of all, and the moſt ur 
rantable, is the ſubjeCting tranſlated biſhops to this cuiton 
that is, ſubjecting them to pay conſecration fees, who ha 
ready paid all the fees when they were: conſecrated. 
will be juſt as reaſonable to make a tranſlated bilbop f 
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tr the conſecration dinner, as to pay this other conſecra- 
on fee called an Option. And yet, as the caſe now 
tands, fome biſhops have paid this fee for conſecration 
three times, ſome four times over, and it is remarkable 
that this'is the only conſecration fee demanded of a tranſ- 
lated biſhop ; there are other fees which are due from 
every conſecrated biſhop, but this of the Option only is 
demanded of a tranſlated biſhop. This ſhews what the 
truth of the caſe is; and if it be remembered how the 
chim upon tranſlated biſhops was firſt introduced, by in- 
ſerting it in the deeds to be executed by conſecrated bi- 
ſhops who were not concerned or inclined to oppoſe it; 


tice did (one or two inſtances only excepted) in a manner 
drop with it till Bancroft's time, there will want little 
more to prove this to be an uſurpation. 

Bur whatever elſe may be claimed as cuſtom, ſurely 
there can be'no cuſtom'to oblige a biſhop to give in com- 
penſation for the archbiſhop's right whatever price the 
archbiſhop ſhall think. fit to ſet upon it; for if all the 
grants of this ſort that ever were made were produced 
at once, they could form no cuſtom or preſcription, but 
every deed would appear to be, what it really is, the a& of 
him who made it, and binding to himſelf only, without 
DEE anybody . 
| e. 

De made now by the archbiſhop, of nam- 
ing what dignity or benefice he thinks fit as a compenſa- 
tion for his cuſtom, there does not appear to be any the 
| leaſt evidence to ſupport it; for there is not the leaſt inti- 
mation, or the leaſt memorandum of any ſuch right in 
any of the Regiſters Peckham's time to this time. 
Nor does the preſent fi 
top ee much as ſuppole it; but the deed is a tender 
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ad how ſoon the clauſe was dropt again, and that the prac- | 


of the deed made to the arch- 
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» Tux is nothing in this caſe more extraordinary thai 
the conveying theſe Options, not only to the archbiſhoy, 
but to his executors and aſſigns. If the archbiſhop him. 
{elf can claim an Option jure metropelitice; does the jus 
metropeliticumt deſcend to his nephews or his nieces ? or, 
Is it for the honour of the ſee of Canterbury, or for the 
good of the church in general, that three or four arch. 
deaconries, and as many of the beſt dignities in the pro- 
vince, ſhould be in the diſpoſal of him, or her; who hap- 
pens to be next of kin to the deceaſed archbiſhop ? 
Inis was certainly no part of the antient cuſtom, but 
it came in in conſequence of an alteration of the old cu 
tom. . The antient - promiſes, before grants by deed were 
introduced, were made to the archbiſhop and his aſign: 
in behalf of ſach clerk as he named; who was the only 
aſſignee of the archbiſhop then thought of, as may be {cen 
_ in the earlieſt inſtance, whete it is dominus contulit gra- 
tiam epiſcopi Wigornenſis demino G. de Bruton. By this ad 
of the archbiſhop, Bruton became the aſſignee of the arch- 
| biſhop under that promiſe. But when the courſe of things 
was altered, and theſe Options were taken by deed, which 
was a temporal conveyance, and to be conſtrued by the 
rules of the temporal law, then the grant of the archbiſhop 
and his affigns. carried the right on by a legal conſtrudtion 
to his executors and adminiſtrators : che effect of this wa 
not ſoon perceived. 
Bur it was, not long before the FSG was taken; 
and the better to ſecure it, executors and adminiftratrs 
were added to the aſſigns in the grant itſelf: and by this 
change things were brought to the preſent ſtate. When 
a deed was taken in Warham's time, this conſequence 
was not probably foreſeen ; but as ſoon as it was ſeen, the 
utmoſt advantage was taken; by which means ſome of 
the beſt preferments taken as Options have fallen into bad 
hands, and have been made a very bad uſe of, to the great 
Pg and Mo hs church. a 
221K 1 g 1 


* 
* 


an i Ir may be wondered at that the provineial biſhops 
o/ ſhould ſubmit to theſe innovations ſo much to the preju- 
im- tice of their ſees; eſpecially when the king (who had a 
ju Wl ike claim upon biſhopricks and religious houſes) having 
or, Wi extended his right beyond due bounds, it was taken away 
the WH by act of parliament, the words of which are, « Whereas 1ſt Eow. III. 
ch. zrchbiſhops,/ biſhops, abbots, priors, abbeſſes, and pri: 
ro: © orefſes, have been before this time fore grieved by the 
ap- Wl © king's requeſt and his progenitors, which have deſired 
(dem by threats for their clerks and other ſervants, for 
but Wi © penſions, prebends, churches and corrodies, ſo that they 
ul- might nothing give, nor do to ſuch as had done them 
ere BY © ſervice, nor to their friends, to their great charge and 
damage; the king granteth that from henceforth he 
ly will no more ſuch things defire but where he ought.” 
een Tuis is all the antient evidence of the archbiſhop's 
re- right that has appeared to me, and I believe all the mate- 
at tal evidence that can be found to this period. There 
ch- ein the Regiſters ſeveral inſtances of the archbiſhops 
ag preſenting to prebends and dignities too in the provincial 
uct Wh churches; but as they were in virtue of bulls of proviſion - 
tie Wi granted by the Pope, „ 
naß der conſideration. | 
Tue right in this caſe might be reſted upon this com- 
pariſon, between the claim fet up againſt the provincial 
hops of late days, and the antient practice and cuſtom 
en eißed from the authority of the Regiſters of the ſee of 
Canterbury. But there is another and a very material 


12 point to be conſidered: How far the claim of an Option, 
den f u the. manner it is now underſtood, and has of late years 
£3 been practiſed, is conſiſtent with the law of the realm? 

f  CRanmeR's concern to eftabliſh and authenticate his 
bad on and his officers fees updn the confirmation and the 


conſecration of biſhops, was not without reaſon: He be- 
ing the firſt Proteſtant archbiſhop, and the firſt who acted 


without the character of legine” of the Pope, his intention 
Vor. II. * | _ 
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ae a action rigs is 
powers from the uſurped powers exerciſed by the legate; 
but he had nothing lefs in his view. The meaning of his 
entry was plainly to preſerve to his fee the antient and ac. 
cuſtomed dues; and not to give up any. As his care about 
his fees extended to thoſe only due upon the confirmation 
and conſecration of biſhops, and as the whole form of 
making biſhops was altered the very year that Cranmer 
came to the ſee of Canterbury, it appeared probable that 
this entry in Cramer's regiſter of fees due to him upon 
making new biſhops, might take its rife from the ney 
acts of parliament relating to that matter. And this upon 
examination appears manifeſtly to be the cafe. 
Henry VIII. came to the crown in April 1 500. 
Cranmer was made archbiſhop in March, the 24th of 
Henry VIII. 1533. In January following (the 25th of 
Henry VIII.) was held a feffion of parliament, the fir 
that Cranmer fat in, in which ſeſſion the act againſt pay- 
ant (95 CH We: ee e eee 
archbiſhops and biſbops, paſſed. . 
_ Wren this act was made, by which the Pope's autho- 
rity was fet afide, and a new method of making biſhoys 
was introduced in virtue of the act, the patliament 
ſenſible that the validity of their biſhops would be ob- 
jected to, and their rights conteſted (ſuch was the tem- 
per of the times), for want of canonical election, and 
Other forms thought neceſſary. To obviate this difficulty 
there is an exprefs clauſe in the act to preſerve the authc 
Fity and the temporal and ſpiritual rights of the new bi 
hops. This is che clauſe now to be conſidered. Ib 
words axe, 
: Ir as further ena (ſpeaking of an -a made lth 
| « archbiſhop and biſhop named and preſented bythe kin 
"-6 &c. ſhall be accepted and obeyed as other like pretate: 
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have had their bulls, &c. from the ſee of Rome. And 
k alſo ſhould fully and entirely have and enjoy all the ſpi- 
i ritualities and temporalities of the ſaid archbiſhoprick 
k-or biſhoprick in as large and ample and beneficial a 
« manner as any of his or their predeceſſors had or en- 
« joyed;”? In the new part of this ſtatute (properly the 
mating part) the like proviſion is made for their having 
ud taking all the poſſeſſions and profits ſpiritual and tem- 
pra, as any archbiſhops or biſhops might at any time 
teretofore do. When the temporalities and ſpiritualities of 
keond term is often miſtaken, but here I think there is 
p toom for ſuch miſtake ; for the ſpiritualities and tem- 
wralities in the firſt part of the act are in the latter part. 
| or vplained to be profits ſpiritual and temporal; and thoſe 
ns are at all acquainted with theſe matters know, that 
et firitualities are the fees, perquilites, and profits ariſing 
jay- tom the eccleſiaſtical juriſdiction of biſhops ; and diſtin- 
ting WY iſhed from the rents and profits of lands and manors. 

SINCE the making this act, the ſpiritualities of arch- 
hops and biſhops, that is, their fees and perquiſites, are 
taafined, as to the rates of them, by the uſage and cuſtom 
which had obtained before the 25th of Henry VIII. Ag 
they have a right under the act to take what ſuch antient 
tiſtom will warrant, ſo have they no right to exceed or 
trry.their demands further ; under this clauſe the preſent 
ſhops of England hold their temporal eſtates, and all 
tieir profits and perquiſites ariſing from their ſpiritual and 
ecleſiaſtical juriſdiction, and under this limitation they 
tan no more claim new fees than they can claim new lands, 
And let it be remembered; that the biſhops being intitled 
b their biſhopricks in as ample a manner as they held 
tem before the 25th. of Henry VIII. they cannot now be 
hbje& to any. new. demands from the archbiſhop or any of 
us officers. And ſhould any demand for larger fees be 
W 
Y 2 | other 
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other plea leſt but what the ſtatute has given from uſage 
and cuſtom, as they ſtood before the 25th of Henry VIII. 

- In the times of Popery the archbiſhops and biſhops had 
other ways of compelling payment, as is manifeft in an 
iaſtance taken notice of before. A biſhop of St. Aſaph, 
who had been lately conſecrated, refuſing or delaying to 
provide for the archbiſhop's clerk, the archbiſhop wrote 
to the official to cite the biſhop, and if he did not give 
him ſatisfaction to ſuſpend him: the biſhop without doubt 
complied, for he had no remedy but by appeal to Rome; 
and the archbiſhops, who were the chief inſtruments of 
the Pope's power in England, had too much influence ig 
that court to cond e * = hopes from ſuch 
an appeal. 

Bur all theſe kinds ef proceſs were ſtricken of it th Edu 
8 con 
and many like caſes, by empowering the archbiſhops and Wh effe 
biſhops to take and to recover ſuch temporal and ſpiritual WM beir 

ſees 
Wa 
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profits as had been by uſage and cuſtom OREN, 
their ſees. : 

Tax n a e ene (Cranmer) and s 
his officers ſaw plainly that there was no way to preſerve WW * x 
and ſexure their rights but by aſcertaining the antient and WK * i 
uſual rights of the ſee of Canterbury due upon the making 
biſhops. ' In order to this, and to preſerve the memory of 
theſe antient uſages in times to come, the archbiſhop and 
his officers examined into the uſage and cuſtoms of times 
before them, and made a full and authentic entry of them 
in the archiepiſcopal Regiſter. It is not to be ſuppoſed 
that any injury was done to the fee of Canterbury in this 
entry, and therefore 3 er claimed that 
was ue. er 
- ConstDer' Es Ken 
wendy and probebly chiefly concerned in getting the 
clauſe to preſerve his own and the other biſhops rights. 
After the act was paſſed, and 1 
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age bad been the uſage and cuſtom of his predeceſſors was 
III. tech, he draws up an account, and enters it in his Re- 
had BY iter, of theſe ola and accuſtomed rights; and the Op- 
1 an Wl ton being entered as a conſecration fee, muſt it not be 
aph, Wl admitted as a deciſive evidence of what the antient cuſ- 
to vum was ? 

rote Tuar Cranmer ated with this view in the above- 
give mentioned entry in his Regiſter, and underſtood the an? 
oubt bent practice and cuſtom of his ſee, to be the rule by 
which all his claims were to be meaſured, appears mani- 
kftly from another act of parliament (in which Cranmer 
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e in vs preſent) made anno prime Edwardi VI. in which there 
ſuch Bi is a clauſe inſerted purpoſely to preſerve the archbiſhop's 


noht to fees upon making new biſhops. This ſtatute of - 
Edward VI. ſets aſide the conge d elire, the election, and the 
confirmation of biſhops, and made the king's letters patent 
efeftual to all theſe purpoſes. Election and confirmation 
being taken away by the ſtatute, it was natural for all the 
kes belonging to them to drop with them; but Cranmer, 
wo fat in this parliament, took care of himſelf. And there 
$a proviſo that all biſhops made according to the act ſhall 
pay, do, and yield to all and every perſon all ſuch fees, 
© intereſts, and duties as of old time have been accuſtomed 
to be done.“ It is manifeſt from hence, that Cranmer 
underſtood, and the parliament underſtood, that fees due 
jon making of biſhops were not to exceed the old uſage 
ud practice. 
In the ſame act "IP is another clauſe of like import 
lating to the fees of the eccleſiaſtical court: ©« Provided 
* ways, that no more or other fees be taken than was 
* heretofore accuſtomed.” This clauſe and the former, 
hough one is in the affirmatiye and the other in the nega- 
live, both mean the ſame thing. The antient practice is 
lie ſtandard in both caſes. | 
WHETHER theſe clauſes have ever been brought i 120 
juement in the king's courts, I know not, but another 
X 1 83 of 
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of the ſame kind relating to a much higher and more im: 
portant concern has; and I conceive the judgment given 


in that great caſe will rule all like queſtions ariſing fron I fg, 
© theſe clauſes; I mean the proyiſo in the act of the 25h ſe 
ef Henry VIII. c. 19 upon which the eccleſiaſtical lay U 
of this kingdom is founded, This ſtatute put all the ec, " 
cleſiaſtical laws under the examination of the king, and wo 
| thirty-two commiſſioners to be appointed by him. But ig « 
the mean time the antient canons and conſtitutions, unde * 
ſome reſtrictions, were to be uſed and exerciſed a: thy he c 
were before the mating this aft, The former part of this L 
3 for reforming the eccleſiaſtical laws was never cane FI 
virtue of this proviſo, Conſider pow what. judgment a. 
the king's courts in Weſtminſter-hall have given up |? 
this clauſe. . aſk 
IT has been determined, that no canon or conſtitution ** 
can be now put in uſe that was not uſed and exerciſe iſ * ? 
before the 25th of Henry VIII. or otherwiſe than it had & 


been uſed. And the proof is put upon the eccleſiaſtical 
court to ſhew that the law, upon which any. queſtion 
arifes, was uſed and exerciſed as they now uſe it, before 
the act. 

CoMPARE now thoſe clauſes, one to preſerve the arch- 
biſhop's ſpiritual profits, and the other to preſerve the h 
of the church. The firſt ſays, That the archbiſhop, &, 
ſhould have and enjoy all ſpiritualities belonging to the arch, 

biſhoprick in as large and ample a manner as any of his 
| predeceſſors had; that is, before the making the act. The 
other fays, The laws of the church Hall be uſed as the 
| were uſed before the act. 

*Tnxss clauſes are both in the affirmatiye, and exacly 
in the ſame ſtyle. . The courts of law have adjudged, thal 
the ſpiritual courts cannot go a ſtep beyond the uſage 
3s it ſtood in the 25th of Henry VIII. Muſt not the fame 


Judgment be made upon the ſame proviſion in the Mm 
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aſe? or, Muſt a private right in the archbiſhop be more 
fyoured and ſet free from the reſtraint which binds the 
general right of the church of England, eſpecially the 
reſtraint being the ſame, and in the, ſame terms in both 
caſes ? 
Uron the whole, let any man conſider this caſe and the 
widence here produced, and then ſay, By what antient 
' cuſtom or uſage, or by what law, or by what equity, 
the Option, a fee for conſecration, is demanded three or 
four times over from the ſame biſhops, who are and can 
de conſecrated but once: | 
Ler him ſay too, How it comes to paſs that the arch- 
biſhop, inſtead of the firſt prebend that becomes vacant, 
which may perhaps be but four or fiye pounds a year, and 


upon the very beſt thing every biſhop has to give, and 
to take dignities and livings of four or five hundred pounds 
- 8 ear, nay of a thouſand pounds a year? and this under 
ball de notion or pretence of à compenſation for the old 
ical n. | 


SRP ND 1 
] THINK it proper here to ſubjoin the Opinion of an 
| able lawyer, who is now dead. I had the like Opinion 
of ſeyeral others, whoſe names I forbear to mention. 
ly, the Opinion given by fir John Strange, the late 
maſter of the ralls, he ſeems to differ with me as to the 


being appriſed of the proceſs and manner of making bi- 
dich will enable the reader to judge. I only add here, 


yery probably not above twenty pounds, does now inſiſt 


Caſe of Tranſlated Biſhops. The reaſon of it is, his not 


ſhops; for which reaſon I have added an account of it, 


Y 4 that 
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that 1 had never an opportunity of Seng it to fir John 
Strange. 

« | HAVE peruſed and conſidered the papers put into 
« my hands relating to what is commonly called the Arch. 
ce biſhop” s Option, together with the deed, which! ſup. 
« poſe was tendered to the biſhop of London to be exe- 
« cuted by him; from all which I ſee no legal ground for 
« the claim of the archbiſhop in the extent now contended 
« for. What the ſtrict right was, appears clearly from the . 
« extracts ſtated, and to this day (with ſome extenſion) be. 
& recited in the new biſhop's grants; from whence I think fog 
“there can be no doubt but it is in the power of the 


l 

„ new. biſhop to refuſe to comply with the demand of i : 
6 an Option, as it is now underſtood and practiſed, or V 
« to make any other ſatisfaction for the cuſtomary right he 
« than by a ſtrit compliance with that cuſtom. The two Wiſts, 
« ſtatutes of the 25th of Henry VIII. and 1\t of Edward VI. Node 


« are very ſtrong to prove that the antient right or uſage U 
t before the making of thoſe ſtatutes cannot be exceeded 
44 or varied from; and it is my Opinion, that in point 
of law they cannot without the new biſhop's con- 
te ſent, | | | 
« Bur how clear ſoever the new biſhop's right to re- 
cc fuſe to comply with the archbiſhop's Option appears 
 < from the firſt footſteps of the claim, and the nature of 
c the ſubſequent grants down to the preſent time, yet the 
c claim upon tranſlated biſhops ſeems to me to ſtand upon 
« 2 much ſtronger foundation, I. mean the uninterrupted 
« uſage from archbiſhop Bancroft's time to this day; 
<« and this I think will have great weight: for though 
& from. the accounts that are given of this matter prece- 
« dent to this time, there are ſtrong reaſons to conclude 
te that the claim was originally /confined to conſecrated 
te biſhops only, yet the uſe of the word confirmation (which 
t is a circumſtance that occurs iti the caſe of a tranſlated 
* aber), and the —_— uſage and expreſſions in the 
grants 
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n grants themſelves, incline me to think, that the claim 

« z5 to tranſlated biſhops being equally liable with conſe- 
o ( crated ones to provide for a clerk nominated by the 
b. Wh xchbiſhop, is not now to be got over.“ 


. Ducemter 9, 1749. J. STRANGE. 


ied I, 


Ne preſent Method of the Archbiſhop's making an Option, 
ink together with a Copy of the firſt Deed tendered to the 
the Biſbop of London. 


or WHEN a biſhop is to be made or tranſlated, the arch- 
ght ehop by hiniſelf, or chaplains, &c. inquires what digni- 
two ies, prebends, or livings belong to the ſee to which the 
VI, Wiihop is named, and having made choice of the beſt in 
ace Wie, or the moſt likely to fall, without conſulting the 
ded biſhop, he orders a deed to be prepared for the biſhop to 
oint N arcute, by which the firſt and next avoidance. of the 
:on- Wjeferment /o made choice of is to be conveyed to the arch- 

Mcp and his. executors; and ſome perſon belonging to 
re» e archbiſhop attends upon the biſhop at the time of his 
cars ſenfrmation, and requires his conſent to the ſaid Option 
re of Ne the confirmation paſſes, 


t the | 

io * 1 allowing Deed was tendered to the Biſhop of London, 
I TO II CHRISTIAN PeoPLE to whom this preſent - 

05" eng ſhall come, Tromas, by divine permiſſion, bi- 

* op of London, greeting, in our Lord God everlaſting, 
ude 


Wd undoubted credit to theſe preſents. WHEREAS it has 
en eſtabliſhed by a long antient and laudable cuſtom 
k preſcription, time immemorial, as well as by the pe- 
Mar prerogative of the metropolitical church of Chriſt, 
paterbury, and it has hitherto been accordingly practiſed 


Gay 


\ 
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and nel to this very day, without any interruption, 
ſor the archbiſhop of Canterbury for the time being to 
prefent and nominate to any of his ſuffragans choſen biſhop 
of any cathedral church within his province of Canter. 
bury immediately after the confirmation of ſuch his elec. 
tion, one proper clerk, for whom the ſaid biſhop ſo elected 
and confirmed ſhall be obliged, as foon as an opportunity 
ſhall offer, to provide for in his cathedral church with 
ſome dignity, canonry, and prebend, or ſome other com- 
petent eccleſiaſtical benefice, and in the mean time to 4. 
mit and receive the faid clerk ſa to be promoted to ſuch 
dignity, canonry, and prebend, or benefice, and 40% to 
appoint him a ſufficient annual penſion to be paid him 
until fuch time as the faid clerk ſhall be ſufficiently provided 
| for with ſome dignity, canonry and prebend, or ſuch other 
competent eccleſiaſtical benefice, Know YE therefore, 
that We, the ſaid THOMAS; biſhop of London, being de. 
firous, as far as in us lies, and as we are obliged in all 
things fully to comply with the rights, liberties, cuſtoms, 
and prerogatives of the metropolitical church of Chriſt, 
Canterbury aforeſaid, for the cauſes and confiderations 
aforeſaid, and in full ſatisfattion thereof, have given, grant- 
ed, and confirmed, and do by theſe preſents give, grant 
nd confirm to the moſt reverend father in God T HOMAS 
by divine providence, archbiſhop of Canterbury, prima 
of all England, and metropolitan, Dis executors and aſſigns 
the - firſt and next adyowſon, nomination, | preſentatic 
and free diſpoſition and right of patronage of the rectory of 
St. George, Hanover-ſquare *, in the city of Weſtminſter 
and county of Middleſex, and within our dioceſe of Le 
don, and now in the poſſeſſion of the reverend ANDRE 
Takszex, doctor in divinity, to our patronage and diſpol 
tion belonging, whenſoever and as ſaon as the ſaid rector 
x. B, The biſhop refuſing to maks this Jarge grant, u was drr 
lor ayotder, Beth 7:6: 
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4 6% George, Hanover-ſquare, by death, reſignation 
cefion, diſmiſſion, permutation, deprivation, or any other 
manner whatſqever, ſhall happen to be firſt and next va- 
cant after the date of theſe preſents; To HAVE AND 10 
g0LD the ſaid advowſon, nomination, preſentation, and 
fee diſpoſition and right of patronage of the ſaid rectory 


of St. George; Hanoyer-ſquare, for the firſt and next 


woidance ſo as aforeſaid to the aforenamed moſt reyerend 
father in God THOMAS, lord archbiſhop of Canterbury, 
his executors and aſſigns, for one turn and next ayoidance 
only, ſo as it ſhall and may be lawful to and for the ſaid 
noſt reyerend father, his executors and aſſigns, to nomi- 


inte and preſent for one turn only any proper perſon what⸗ 


ſoever at his and their pleaſure, by authority of theſe pre- 
ſents, to the ſaid rectory of St. George, Hanover-ſquare, 
howſoever it ſhall happen to be void, and letters of ſuch 
nomination and preſentation to the faid rectory of St, 
George, Hanover-ſquare, to make and grant to any ſuch 
ft perſon whatſoever, and to do, exerciſe, and perform all 
ad fingular other things which may be needful, or in any 
nile convenient in or cancerning the premiſes, or any of 
them, as fully, freely, and entirely, and jn as ample man- 
per and form as We the ſaid biſhop could or might do, 
i this our preſent grant or confirmation thereof had not 
been made : and if it ſhall happen that this Our gift or 
grant, by reaſon of ſame former gift or grant thereof made 
by Us or our predeceſſors, or upon any other reaſon or 
xccount, ſhall not haye its due effect upon the firſt and 
next avoidance of the ſaid rectory of St. George, Hano- 
er ſquare, then and in ſuch caſe We will and grant that 
this our preſent gift or grant ſhall extend to the ſecond, 
and alſo in like caſe to the third avoidance of the faid rec- 
tory of St. George, Hanover- -ſquare, ſo that the right of 
ptronage of the ſaid rectory of St. George, Hanover- 


ſquare, ſhall not return to Us until ſuch time as ſome one. 


aper perſon by virtue of theſe preſents, upon the pre- 
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' ſentation of the faid moſt reverend father, his executors 
and afligns, to the aforeſaid rectory of St. George, Ha. 
nover-ſquare, for one turn only ſhall be admitted and ca- 
nonically inſtituted into the ſame, and alſo peaceably and 
quietly inducted into the real, actual, and. corporal poſ. 
| ſeffion thereof, and all and ſingular the rights, members, 
and appurtenances thereof, or thereunto belonging. It 
TESTIMONY whereof We have cauſed Our epiſcopal ſeal 
to be affixed to theſe preſents, dated the day of 

in the year of our Lord, according to the 
computation of the church. of England, one thouſand 
ſeven hundred and forty-eight, and of the reign of our 
moſt ſerene prince in Chriſt and Lord, our ſovereign lord 
George the Second, by the grace of God of Great Bri 
tain, France, and. Ireland, king, defender of the faith, &c. 
the twenty-ſecond, and of our tranſlation the firſt, 


II. 


TO explain what is ſaid in the foregoing papers, as 
to the difference between a new biſhop and a tranſlated 
| biſhop, it is to be remembered, that all tranſlations of 
biſhops are contrary to the canon law, and therefore a dean 
and chapter could not ela one who was already a biſhop 
to be a biſhop of their ſee; and no diſpenſation could be 

had but from the Pope himſelf; and therefore as the chapter 
could not elect, they could only in ſuch caſe petition the 

Pope for a' diſpenſation, to which petition two-thirds of 

the chapter were neceſſary to be confenting, and this was 

called a paſtulation; and the tranſlated biſhop was never 

called epiſcopus electus, but always epiſcopus poſtulatus, 

lx theſe tranſlations, in time of Popery, the archbiſhop 
of Canterbury had nothing to do, for cenſecration could 

not be repeated; and as there was no election in the caſe 

there could be no confirmation, and the Pope's acts of au- 

thority i in an a biſhop upon a poſtulation of the 

* | chapter 
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were never ſubmitted to the judgment or confir- 
1. ion of the archbiſhop of Canterbury; and thus the 
caſe plainly appears to be from the Regiſters of Can- 
and ercbur 7). | 
„Fon in thoſe Regiſters, from the beginning of them 
ill the time of the Reformation, there is an entry made, 
Made caſe of biſhops ele, of the election by the chapter, 
ide conſent of the new elect to the ſaid election, of his 
anfirmation and conſecration ; but in the caſe of tranſlated 
liſhops there is no entry relating to them, excepting only 
of a mandate from the Pope to the archbiſhop, reciting 
tat he had tranſlated ſuch a perſon to ſuch a biſhoprick, 
nd requiring and commanding the archbiſhop to deliver 
de juriſdiction to the ſaid tranſlated biſhop; which ju- 
fdiction' had been ſeized, ni t Galen by the 
uchbiſnop during the vacancy. 

Urox the whole then, as abe ee 
by any perſon whatever that could ſtand as a precedent 


know under whom they claim the preſent practice. For 
wither the Pope himſelf, who was the prime agent in the 
tanſlation, and much. leſs the archbiſhop, who had no- 


* 


v jaſtify the modern claim of an Option, and as this claim 
muſt de governed by uſage and practice, it is hard to 


ting at all to do in it, either claimed or 1 n 
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| Of the Packs of MztTinG of PunLic. Coutcits of 
this Kn ON, and of Aru 7 PEACE and Wan T 
. debated a. A 


mon 

Been bt fb ling ws pn . 
counſel of his flatterers ; for in his abſence his brother 21 
Bene had e and ben his ma- Upon the e 
ſea the king of Denmark, who was in love with the lady, BW 6, 
met him, and fought with him, and took the ſhip wherein ui. 
the lady was; the ſhips were diſperſed by ſtorm ; the king Wi ic. 
of Denmark and the lady caſt upon Northumberland, and We: 
taken by Belinus. His brother Brennus, re-colleRing his ng 
ſhips and forces, landed in Britain, and fought with Belinus, ut 
but loſt the day with the death of 20,000 men and almoſt vl 
all his Norwegians ſlain, himſelf hardly eſcaping into 1 
France. Belinus having obtained the victory, convocavit Wi ir: 
omnes regni proceres intra Eboracum comſilis eorum tratatu- Wil i 
rus quid de rege Dacorum faceret, he ſummoned all the B 
eee eee egg e ee e al 
he ſhould do. with the king of Denmark. | the 
Or the ſummoning of councils, and of the word p þ 


ceres, ſomewhat hath been ſaid before; that which J 
ſhould ſpeak of here is the place of meeting of the pub 
lic council, which is named to be at York, the next cit 
in honour and antiquity to London: but in regard that 

® The enſuing Track is a part of fome collocllons on conflitutional ſl 
jects, by Byr.sTzovs WnrTLocxz, commifioner of the great ſeal | 
the time of the Commonwealth, which may perhaps throw ſome light of 
the queſtion of the right of parſiament to adviſe in concerns of peace ar 
war, which has lately been very ably contended for in both houſes of par 
lament, Other tracts of the fame author, apparently in his own hand 


2. 
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oN PUBLIC COUNCI1LS IN ENGLAND. _ 


dere is much more matter upon this ſubject than this book 
wil conveniently admit to be here inſerted, I muſt refer 
py more large diſcourſe hereupon to another book, where 
ander occaſion for it will be offered. 


Tax buſineſs about which the public council was ſum- 
poned by Belinus, was to adviſe what ſhould be done with 
de king of Denmark, then in priſon, who had propoſed to 
be king to fubmit himſelf and his kingdom to Belinus, 
l pay him a yearly tribute, if he would permit him, with 
fe lady, to return free to Denmark, and that the league 
hould'be confirmed by oath and pledges; convocatrs pro- 
wribus cum id indicatum fuiſſet aſſenſum prebuerunt cuncli, 


hel to them they all aſſented thereunto. Belinus, accord- 
ne to their advice, releaſed the king of Denmark out of 
priſon; and he W conditions rnd 
b Denmark. 

Tux matters of peace and leagues with x fordieh tb 
x: proper for the conſultations and determinations of 
whlic councils, and have been generally propoſed to them. 

BuuTE adviſed with the majores natu, his public coun- 
tl, about matter of pure with rain as is before i in 
tte ſtory. | 
AavMAdus, by the counſel of the majores natu, made 
ace with Claudius the emperor, and agreed to pay him 
tribute, &c. \ 

Tux magnates Britanniæ adviſed king Octavius to be- 
tow his daughter and crown upon Maximinian, a Roman 
{nator, for confirmation of peace between the Britons 
nd Romans. The like was in king Arthur's time. 
Kine ETHELRED, by the counſel of his primates, made 
peace with the Danes, and gave them a yearly reidute, 
r bono pati, for the good df peace. 

Tun like agreement for peace was made with che 
* rex — king and the kenite 
of 


ke, The peers being called together, when this was re- 


Of matterſo? 


peace in public, 
councils. 


Galſr. Monumte 
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bf England, conſenting to it in the ſame king's reign; a 
a third $25. NPY by the an 
his public council. | 

In the year 1188, + R. 1. ad. a peace with 


the king cf France, preſentibus epiſcopis et magnatitul 


- , atriuſq. regni. Harden. p. 765. Math. Paris, p. 156, 50 
the biſhops and great men of both kingdoms being pre 
ſent, and doubtleſs with their advice. 
In the year 1201, in the peace between king Ich 
"ond France, it was agreed, that if either king did bre 
the, peace, his barons. ſhould be abſolved of their fea 
and take part with the other king againſt their own. 
3 In the. year 1217, 2 peace was made between H. 
and Lewis of France by advice of their, counſellors, &c. 
Tux peace between England and Scotland, 2. E.; 
was concluded by the parliament at Northampton, 
Tux matter of peace between England and Franc 
was propoſed to the parliament, 5. E. 3. Rot. Parl. n. 
8 So were they in the parliament in 17. E. 3. Rot. Pal 
n. 7. &c. Where a cauſe of the parliament is declared i. 
be concerning the truce in Britain, n. 9. it is ſaid, that: 
the king attempted not war without the parliament's : 
ſent, ſo without the ſame he would conclude no peac: 
' Whereupon the lords and commons ſeverally give thei 
advice, that it was good to purſue the peace, The lik 
_ conſultation in 18. E. 3. Rot. Parl. n. 6. 22. E. 3. 
n. 2. 28. E. 3. ib. n. 2. | 
: n 
do agree to the order of the king and his nobles. 28. E. 
Kot. Parl. n. 58. 29. E. 3. ib. n. 5.9. 
PEACE wich the Scots denied by the lords and e IN 
. mons, 42. E. 3- Rot. Parl. n. 7. | 
. 
n. 1. 2. 7. R. 2. ib. n. 4. 16. 17. 18. 13. K. 2. ib. n. 
4. R. 2. n. 1. 16. K. 2. ib. n. 1. 17. R. 2. ib. n. 


r n. a. 8. H. 4 ib. u. 10. 2K 7 
4 
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TITEL 14. H. 6. n. 1. 23. H. 6. n. 23. 24. and 
and quay others of the like nature in our records and bit 
vries. 

D uſed to treat of peace; Halllan, f. 180. 
wia 4 both there and in other nations in their public coun- 
tin e, matters of peace were generally debated and adviſed 
30 gon, as being of ſo great weight and conſequence to all 
pre A of ſuch 

ach. 


BELINUS; by the advice of his public = OTOL did Of leagves treaty 

ea e a league with the king of Denmark, to which the © on in public 
mal did aſſert; as te a 'matter very proper for heir N 

Mice and concurrence. 

D in the pre- 

aut chapter of public councils conſulting about matters 

peace, are alſo applicable to their conſultations abuut 

Ingues, and therefore not neceſlary to be repeated. 

Tax league made by the barons againſt king John 

ma communi conſenſus Math. Faris, p. 235. 7. by . 

non conſent of thetn-all. 

Tag commons, having given eee e re- 

e eee eee pp 

. 

it, Parl. n. 68. 6. R. 2. ib. n. 9. 

A LEAGUE. between the king and Sigiſmund king of 

be Romans, and their*heirs and ſucceſſors, is confirmed 

ly whole aſſent of parliament, 4. H. 5. Rot. Parl. n. 14. 

e eee in the par- | 

nent rolls of this time. 

A CRANT by the parliament to the queen  dowager i in | 

purſuance of a league, 1. H. 6. Rot. Parl. n. 4% | 

Taz league between the duke of Burgundy and the 

trench conſidered in parliament, | 14. H. 6. Rot. Parl. n. 2. 

LIKEWISE a league to be had between England and 

* Rot. Parl. n. 2. *. 

*. Parl. Ihe 27. 


Vor. U. Ps if Auonc 


in quiet, confirmed the'laws which his father made; he 
| P 


| to his only daughter, and after his death ſucceeded. him i 
_ that kingdom, where he raiſ=d'an-army and tranſported ; 
into Britain. His brother Belinus being ready with anc 
ter to ficht with him, the mother of them both came te 
Brennus in the midſt of his troops, and fell upon his neck 


on Ponte covnctts 1x) VIA. 


Aion the Jewsiit is alledged that their great m vi 
" Copnoſcebat de farderibus, Shiccardus c. Blect. They, 2 
Maſſic ht. Sant. Maſchenos & Talmud; had cognizanee g 
leagues; and that made with the Gibeonits wa by a 
of the princes. Joſhua, c. 9. v. 15. And Joſhua mats 
@ peace with them, and made a league with tas to 
er ee 1 
to them.“ cg 34 40 . 


| BELINUs, governing the whole iſland from ſea to ſc 


Barn his brother, not obtaining ſuccour in Franc 
went to the duke of the Allobroges; that is, of Savoy an 


-Piedmont, where he was honourably received, marries 


Fiffing him, and, ſhewing him her breaſt which gave hin C 
ſuck, with pathetical arguments of a mother perſuaded hin gc 
to go unto his brother and forbear the battle. Belinus n = 
his brother with all affection, and by this mediation of thi T! 
mother the brothers were reconciled, and came toget! I1 
to Troynovant, London; where, confilio' capto quid face dent 
rent, having taken council what they ſhould do, they pre "th 
pared an army together to invade France. wil 

Tua the matter of war is proper for the advice of pub nd 
Tic councils, the fame authorities which are before cited fc 7 
matters of peace and league e e 80 
ſubject, and need no rectal. te 1 
II hath been the conſtant a br 

mans cc. Wu eee ine 

matters of war. | "ot 
Tunis was dane iy Brute, — Ar 


4 — 
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vitagus;'' Voortigern, Aurelius, Ambroſius, Arthur, and 
generally all the Britiſh, Saxon, Daniſh, Norman, and 
other kings of this nation, and of all other countries; it 
being a thing ſo proper and natural in matters of that great 
moment as war is to adviſe with council about, and fo 
afe and prudent for a 5817 not to adventure upon with- 
out the counſel of others. P 

Tur err lere do mane thi and are too many 
o be particularly mentioned. 


Marrzxs of war with Fans were treated on in par- 


«2 


len 


1 8. 25. E. 3. . 7. 42. E. 3. n. 7. 45. E. 3. n. 1. 
1j. E. 3. n. 2. 80. E. 3. n. 2. 51. E. 3. n. 12. 2. K. 2. 


ri K 2. n. 3. g. R. 2. n. 2. 9. K. 2. n. 4. 10. R. 2. 
n 2. 11: X. 2. n. 1. 14. K. 2. n. 1. 15. K. 2. n. 2. 
. R 2. n. I. 2. H. 4. n. 12. 4. H. 4. n. 3. 6. H. 4. 


=Y H. 5. n. 3. Hr 1. 14. H. 6. n. 2. 27. H. 6. 
ecke. 20. H. 6. n. T. g. E. 4. n. 28. 14. E. 4. n. 18, 
win Consur r Kriobes in parliament touching the war with 


hin eotland, and other parts, are in the rolls before cited, 


Min 6. E. 3. Rot. Parl. n. 6. 30. E. 3. n. 2. 1. H. 4. 
11. 8. H. A n, 2. 17. R. 2. n. 1. 1. H. 5. n. 9. 

InAvx taken the pains to inſert the particular parlia- 
nents wherein matters of war were treated on, that it 
"pe ay be ſeeri how; in all times of war, the advice of the 


kliamerit was therein required, and that by our wiſeſt 


Þ our times. 

Song do take the true fate of this queſtion to be, that 
ke king, if he pleaſe, may commence a war againſt any 
reign enemy, but that he c t maintain it without the 
ſent of parliament, unleſs he have ſufficient of his own 
ans to defray the Ber e becauſe he can levy no 
ey without aſſent of the parliament ; nor can the king 


ragus Z 2 _ _- compel 


lament b. F. 4; Rot. Parl. n. 1. 17. E. 3. n. 9. 18. E. 3. 


16. 19. 25. 3 N. 2. n. 5. 4. K. 2. n. 3. SK 


ud beſt Rings 3 5. and the lame courſe was continued even 


/ 


3 mm: H. 4. n. 2. 2. H. 5. n. 5. 3. H. 5. n. 3. 


337 


_ _ dagh, nor compel any to ſerve him OE ba 


on PUBLIC. COUNCILS IN ENGLAND 


compel any man to ferve him. in his wars without 

like conſent. 
eee 

ann en e no ey aint tb Ricks, 


NN 


by their act. 
| OR RE ET ESI 
tries, and taken to be grounded upon the law of the Jews: 
their great cognoſcebat de bella, Shiecardus Jus Rex. 
Hebreor. c. Eleft. Theor: 2.; had cognizance of wars, 
which could not be undertaken, nec emnes obligabant, in- 
vito Synedrie, Schiccardus c. Bellum. Mayin Melach. 
c. 2. nor did bind all without the conſent of the Sanhe- 
drim. It is further faid of the king of the Jews, that 
he being to begin a war with any of his neighbour 
necefſarid prius deliberabat cum magno ſenatu, citra cyjus 
conſenſum miles non exibat. &c. was of neceſſity firſt to 
comms ths grope_ ſngge, without whoſe conſent the 
ſoldier was not to go forth. | 
> Wirn this agrees the law of England in terms, un 
that of Sweden; and it was the law of Germany and cf 
moſt other countries: and certainly where chief magiſ- 
trates do adviſe with their great ſenates in matters of war, 
they commonly proſper; but where they do engage in 
wars upon their own judgment, or by advice of ſome 
few perſons, and perhaps flatterers, it ſeldom thrives, but 
miſchief and prejudice accompanies ſuch undertakings} 
as it did that of Brennus, who, by ſuch advice, brought 
| ſoldiers from Norway and invaded his brother, to his 
own no ſmall detriment and hazard: but when both 
-* about matter of war, and by their council undertoc 
2 it, che ſucceſs thereof proved very great; for they 
by this advice, tranſporting their army into Franc 
| ſubdued all that country and the ſeveral kings of 
of ther counties: e 


. 


FRETS 


en PUBLIC COUNCILS IN ENGLAND, OT - > 


be who made a peace with thein by great gifts of filver and 
gold, and a yearly tribute. 
hs From- thence they went to Germany, whom the Ro- 
. WY mans affiſted, contrary to their league with the Britiſh 
but brothers ; to revenge which, Brennus marched to Rome 
with part of the army, Belinus with the other part of the 
n. umy vanquiſhed their enemies in Germany, and over- - 
s: Bi took his brother at the fiege of Rome, where they hung 
ex; twenty-four noble Romans who were hoſtages for the peace; 
= and after a ſharp fight with the conſuls on the one fide © 
„ and the citzers iſſuing out on the other fide of 
them, the brothers with a great ſlaughter obtained the 
ee, Gabius, one of the conſuls, being ain, and 
Porſenna, the other, taken priſoner : they alſo took the 
"Wi city of Rome itſelf, and beſtowed the hidden wealth of it 
among their ſoldiers. Brennus ſtaid and died in Italy; 
lions returned to Britain, where he governed in peace, 
built Glouceſter, Billingſgate, and the great Tower i in 
and r 
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1080 LOUGHBOROUGH ARGUMENT on Figs 
ON ; Apwis510N 1 To > Coryuory ESTATES, in the Cazy 
of Grant e Ames in the Come PLEAS, 


IAE Cab in ch chis . 

came on at the affixes for the county of Eſſex, when 
i general yerdi&t was found for Aſtle, ſubjeR to the opi- 
nion of the court of common pleas on a caſe reſerved; 
which ſtated, That Aſtle was lord of the ſaid manor of 
which the tenements mentioned in the declaration were 
parcel, and that the ſame-were held of Aſtle, as lord of the 
faid manor, by copy of courteroll, at the will of the lord, 
according to the cuſtom of the ſaid manor, and that the 
fine was arbitrary ; that Grant had craved admiſſion on the 


death of his father, and was accordingly admitted in fee 


to all the faid copyhold tenements, upon which admiſſion 
a fine of 98 l. 18s, 4 d. was aſſeſſed; that the ſaid fine of 
98 /. 185. 44. appeared to be two years improved value 


of the ſaid tenements to which Grant was admitted, after 
deducting 21. 195. 84, for the guit-rents, which were 


11. 9s. 104, a year; that Aſtle had not deducted any- 

thing out of the faid fine for /and-tax; that Grant had 

paid 841. 5s. 8 d. into court upon the common rule. 
Tur queſtion ſtated upon this Caſe was, Whether the 


lord of the faid manor was bound to allow any ſum of mo- 


ney for land- tax out of the faid fine? If he was, a nonſuit 


was to be entered; if not, the verdict to ſtand. 


AFTER tie Caſe had been argued at the bar, lord 
Loughborough delivered the Opinion of ” court to the 
Rwy ned: 


, Lokxn 
— 
» * 
- 


on FINES ON ADMISSION TO COPYHOLD ESTATES, 


- Loxgy*Lovgnnoroucn. This queſtion was truly 
{conſidered-as. of great concern to the public at large: it 
(has undergone a very deliberate examination, and we are 
(all of opinion, that the lord of the manor is not bound to 
make any deduction for the land- tax out of a fine due for 
amiſſion on a deſcent, which is the preſent caſe, 

Tux grounds which led us to this determination lie 
in 2 very narrow compaſs. . 
Ix the £4 place en is annual, and, n 
{probable its continuance. may be, there can be no legal 
{preſumption as to the future intentions of the Legiſlature, 
ind there can be no deduction, by anticipation, of an un- 
certain future burthen. | | 
Ix the ſecond Place the tax, though commonly called | 

g tax upon land, is not in its nature a charge upon the 

(hand; it is a tax upon the faculties of men, eſtimated, 
(firſt, according to their perſonal eſtate; ſecondly, by the 
offices they hold; and laſtly, by the land in their occu- 


3 


3 > 2, <- 


the tion. The land is but the meaſure by which the fa, 
he (culties of the perſon taxed are eſtimated; and where it is 
* intended by the Legiſlature that the burthen ſhould not 
on ultimately reſt upon the perſon charged, 4 power of de- 
of *duQing is given him by the act; as in the cafe of rents, 


nd other certain outgoings: but no deduftion is 5 allow- 
Fed for fines, which are uncertain, _ 
{Is the loft place, this claim being new, and Mere being 
ino precedent nor inſtance to ſupport it, the uſage of al- 
Fmoſt a century is a ſtrong proof that no ſuch deduction 
A be made, and amounts to a contemporary and 
| permanent expoſiti ition of the land- ax f in Eci, of f the 
(Tue are the rakes! which" have weiphett it in the 
' opinion of the court to pp ak this Caſe i in the man- 
'ner T have ſtated. 5 8 
Bur the ſubject Web led to much ct curious and i in- 
nt inquiry into the nature of copyhold eſtates, 
24 F and 


| 


* 


« plaintiff in the preſent cauſe, who I am ſure is very able til * 


more antient than the Norman government. In ſome of 
© the moſt approved authors the copyhold tenure of land is 
d derived from the ſtate of villenage, which now happily 


ment, the eſtate grew by < 


led me to entertain the doubt is, that in thoſe parts © 
Germany from whence the Saxons mig 


F Eaſt Frieſeland, the dutchy of Brunſwick, and other 


 $ and villeins regardant, with the fame rigour which our 
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5 and the progreflive advancement of the rights of the te. n 


- nant; I wiſh to ſtate a few circumſtances that have oc. Wl N. 
© curred to my obſervation, for the inaccuracies of which ll it 


41 only am anſwerable. I do it in order to excite the {#1 
© inveſtigation of perſons more able and more diligent; a, 
« particularly of thoſe who are acquainted with the anti. Wl © 
< quities of this country as well as' its laws: and I wiſh it in 
e may have the effekt of engaging the attention of de > 


© to make an inquiry of the nature J am going to point 5 
© out. | 


; < Corrnorn- tenures are agreed by all writers to he * 


$ forms a very obſcure title in the law. It js ſuppoſed, that 
c all copyholders were originally villeins, and that by the 
„ mitigation of villenage, and the progreſß of enfranchiſe 
ta be more free and 
£ permanent, till it came into the condition of a copyhold. 
_ ©] cannot help doubting whether that deduction is 
b not founded in miſtake, The circumſtance which fir} 


ated into England, 
* there exiſts at this day a ſpecies of tenure exactly the 

* fame with our copybold eftates, and that there exif 
8 likewiſe at this day a complete ſtate of villenage ; ſo that 
* both ſtand together, and are not one tenure growing 
$ out of another, and by degrees aſſuming its place. In 


* northern, parts of Germany, there are villeips in grob, 


flaw formerly knew, There are alſo copyhold tenants 
$ who are freemen, but whoſe eſtates are alienable only by 
FP uy nſmif 6. by eas and ja Jet 

e 


en FINES ON ADMISSION TO copyHoLD 2sTATES, 


ts. WY « inſtances they muſt paſs through the courts of the lord. 
1 Nay, in the antient ſeat of the Anglo-Saxons there ex- 
ich Liſts at this day that peculiar deſcent to the youngeſt ſon 
he WY © which. we call borough Engliſb; of which the name ſhows 
ny 5 the original, 

© Wnar I have ſtated I found in a very accurate trea- 
bi itiſe of German law by Selchow, one of the profeſſors of 

+ we univerſity of Gottingen, entitled, ( Elementa Juris 

i privati Germanici, 

ö 
(holders ſprang out of villeins, In England villenage has 
tcealed and copyholds remain; but here, as in other 
countries, they both prevailed at the ſame time, 

Ir is not difficult to conceive that, whenever agri- 
{culture became an object of reſpect in the northern and 
(weſtern parts of Europe, thoſe who applied themſelves 
to the cultiyation of land, though inferior in point of 
i dignity, would be equal in point of freedom to thoſe 
{ whoſe only profeſſion was arms. The copyhold tenants 
{were huſbandmen ; their perſons were free; and in that 
(reſpe&t they were as much above the villeins as, in point 
af conſequence, they were inferior in a military age to 
| thoſe who had arms in their hands. Their lands were 
held of a lord who could defend them, and who, in re- 
turn for that defence, was entitled to certain profits and 
advantages founded upon paction expreſs or preſumed, 

A FINE to be paid on the change of a tenant is almoſt 
{a conſtant incident of a copyhold eſtate, and it does not 
{ſem to have been long before the end of the reign of 
queen Elizabeth that courts of law interpoſed to mode. 
irate the exerciſe of the lard's right to a fine, where tho 
' cuſtom had left the amount of it uncertain ; for it is 
i pretty remarkable that a queſtion on this ſubject was de- 
pending in the 36th and 37th ef queen Elizabeth, in the 
court of king's bench, in this court, at the ſame 
me; you will find it in 1. Rolle's Abr. $07. and in the 
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contemporary reporters. ' The queſtion was this: Under 
© what circumſtances u refuſal to pay a fine ſhould amount 
_ © in a court of law to'a forfeiture of the copyhold eſtate? 

Ir was contended upon the part of the lord, that the 
© mere — of the fine we ee to 
© a forfeiture. 
3 — agpaeit lov Neve even cour 
| © of law" however, che court of king's bench, in the 
© 26th of Elizabeth, held, that after the demand of a fine 
© by the lord, and the refuſal of the tenant to pay, though 
| — nn the eſtate ſhould be for- 
ſeited. 

© Tars a . in the Caſe 
© of Jackman v. Hoddeſdon, reported in Cro. Eliz. 351, 
< held, taat in ſuch caſe there was no forfeiture. The 
„ court of king's bench (as has been jult Rated) had held 
< the: contrary, but the opinion of this court prevailed; 
< and in the 43d of Elizabeth, in the Caſe of Hobart v. 
Hammond, reported in 4. Co. 27. b. the court of king's 
bench, referring to the Caſe of Jackman v. Hoddeſdon 
© in the common pleas, varied their idea, and held, that 
$ the refuſal to pay an unreaſonable fine was no forfeiture 
© of the eſtate, From the manner in which the report of 
© that Caſe is ſtated and the-anxjety with which the Judges 
( ſupport the propoſition, one UK veer 
© had not been of great antiquity. | 
A Few years afterwards, in the bth of 1 N 
| in Willowe's Caſe, 13. Co- 1. this point again occurred. 
© and the law was not then taken to be ſo ſettled as for the 
© court ſimply to ſay, & the point is ſo; but the report 
+ Rates a, great deal af reaſohing and argument to ſupport 
£ the poſition, that th Judges not only might, but ought, 
either upon the ſacts appearing upon a demurrer, or upon 
evidence, to go to a jury, to determine what was 2 rea- 
+ ſonable fine; and in that caſe the Wan 1 that two 

GE value was an unreaſonable fine. ** 
0 | c Tuus 


4 
IE he 


o FINES ON ADMISSION TO COPYHOLD ESTATES, 
Tnuus then the matter reſted; the fine was to be 
iaflefled by the lord, and whether it was reaſonable or 
unreaſonable, was a queſtion for the conſideration of 
the court and jury; and it would obviouſly be ſubject to 
much fluQuation and uncertainty, - To prove upon a 
rial the annual improved value of land, and then to cal- 
ieulate how much of that value ſhould be paid for a fine, 
uns likely to be attended with ſo much diſſatisfaction, 
that recourſe would frequently be had to the court of 
(chancery, which had always relieved againſt the forfei- 


hat ſhould be a reaſonable fine. 
©LoRD-KEEPER CovenTRY, in the 5th of Charles I, 


bar 33. (a), and ibid. 5 f. or 96. (5), held, that one year's 
improyed value was a reaſonable fine—guarding the de- 
ee that one year's value ſhould not be counted a fine 
certain, but referrable to the diſcretion of the court whe- 
cher it was reaſonable, and that the payment was then 
rected becauſe it was reaſonable. | 8 
In the 29th of Charles II. in the year 1677, lord 
Nottingham, in the Cafe in 2. Rep. in Chan. 135. (c), 
held, that fwo years value was a reaſonable fine; and 
"at the time of this determination, in 1677, two years, 
Nlue was not a much higher payment than one year's 
'alue had been at the time of lord Coventry's determi- 
Fnation, The intereſt of money had been reduced, and 
om that and other cauſes the value of land had riſen. 
One year's value might be nearly as large as an aliſuot 
pat of the ſelling price of land in the 5th of Charles I. 
's two years value at the time of lord Nottingham's de- 


"itrary- (or, in the more 1 phraſe, arbitrable.(d) b. 


(a) 1 Middleton v. * (e) Morgan v. Scudamore. * 
% Popham v. Lancaſter, ( Eliz, 351. N 


* has 


ture, and taken upon itſelf, without a jury, to re- Werd. | 


nd again, in the 12th of the ſame reign (1. Chan. Rep. 18. | 


termination, From that time to the preſent the idea of two 
ears value being a reaſonable fine, in the caſe of a fine ar- 


345. 


* 


not be faid to be a matter of ſtrict juſtice. 


per cent. as at the time of lord Nottingham's determina 
the intereſt of money being at five and four per cet 


Jjuſtice, has eſtabliſhed the authority of the rule laid don 
© by lord Nottingham; and it is to be obſerved, that the 


value, without any deduction except for quit - rents, whi 


P. erer ee 22. Geo, 3. when a verdict was found fe 


dench, 4 Whether the plaintiff was bound to prove the cad foro hid ? 
on which lord Mansficld delivered the Opinion of the covgt jn farowr 0 


ported in Douglas 52.25 ae tram ot /an 


LORD LOVGHEOROUGH's ARGUMENT IN c. v. « 


© has prevailed uniformly ; and the adhering to this rule 
© been a matter of very great convenience, though it can 


| © Two years value, the intereſt of money being fix 


A = n = 


tion, is a much larger proportion of the ſelling price of 
© a copyhold eſtate than the fame number of years purchaſe 


< But to follow the variations of price would create cor 
© falion in this property, would occaſion a depreciation o 
© it, and is not the true intereſt of the copyholder. Put 
© he convenience therefore, that great ſource of law and 


T4 > 


© deciſion was not above eighteen yeurs prior to the 
© land-tax act. From that tirae to the preſent hour not a 
© inſtance can be fouud where there bas ever been a deduc 
© tion from the two years value ( then fixed as the utmalt 
© amount of a fine) upon account of the land- tx. 
Ir ſeems therefore to me much better far the inte 
© reſt of copyhold tenants, and for the public advantage 
dias there is 2 great deal of that property in the kingdor 
chat the fine to be paid upon the renewal of a copybolc 
© eftate ſhould be ſtrictly kept to that ſum which has ſul 
© ſiſted now above x century, namely, two years improved 


can hardly be called a deduction, for the lord muſt allow 
"Une which by has received or is w receive.” | 


+ Qua this Jedgment. of the court of common pleas a writ of eros wa 


brought in ide king's bench, whereon a wenire de nowe was granted, at 
the cauſe was accordingly again tried before Juſtice AMR m0 Lan 


FI r EEFEFELSCST 


the phimiF As r, fubj}@ to the determination of the court of Ming 


* 


the defend ne, for whom judgment was accordingly given, The Cafe is 


2 
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CASE an the ConsTREUCTION of Manziace ARTICLES 
| gud Cnoss REMAINDERS; with OpixioN of MR. 
" BOOTH, AxcumexT of Ma. WEDDERBURNE, 
a Drenzs f Loxp CHANCELLOR APSLEY. | 


Y articles of at ele Views Cb ben — 1 
of Richmond (father of Charles then earl of March, > 


f his dau 
ws bake of Richmond), of the one part, and WH; eee 


fam late eurl Cadogan, father of lady Sarah Cadogan, March, cove- 
the other part, in view and conſideration of a marriage g 8 
den intended between the faid earl of March and lady purchaſe of 
zun Cadogan, the faid carl Cadogan did covenant that e 
k would acknowledge unto the duke a recognizance or dogan for Rte, 


haute ſtaple in the penalty of 100,0001.3 which recogni- [54 Mach for 
tance is thereby declared ſhould be a ſecurity, that the the joint lives of 
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— ——ů — — — — - "? 
* » n * 1 
S 1 — * ——ä—ñͤ— > 
a a I - =) 
* 72 — f a 8 


ad there was ifſue, then, as to a moiety, to the lady for life, and as to the other moicty 
lia her life, and the whole after her death tu the children of the marriage, as lord and lady 
March ſhould appoint ; and for want of appointment, to all the children (the eldeſt fon al- 
ways excepted) as tenants in common in tail; and for want of ſuch iſſue, to the eldeſt 
ba in tail 4 and for want of fuch ſuc, to_ lord. Cadogan in tee. The money is 
the purchaſe of lands, Which are conveyed to the then ſub- 
Lord and lady March die without makiag any appoint- 
and ſix younger children, The eldeſt, ſon afterwards pur- 
them conveyed to him by an act of parliament on his engaging 
ha cans Seeedtery qaitions to- the” younger thibdeen the portions of the younger ſons 
w be paid at twenty-one, and thoſe of the daughters at twenty-one, or marriage: and in 
ak of their deaths before ſuch r r 
wald be intided thereto under the One of the daughters afterwards dies under 
eaty-one unmarried, The ſeveral Orinions of Mr, Boon and. Mr. Par rRsSoOx, 
Whether the eldeſt ſon was intitled to the portion of the deceaſed daughter, or, a court of 
gr would Copply'the wont of coli romaindere in the ardieioe,” and dirett the portion of 
the deceaſed to be divided amongſt the {urviving younger children? 
N. B. To this Caſe, and the Opinions thereon, is ſubjoined a Note of the-ſame Caſe, as 
ofterwards _ before lord 9 who dtereed in favour of the younger 


C. EE Ee ee a. mack 
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after the ſaid marriage ſhould be had, lay out the ſum dl 
60,0001. in the purchaſe of lands, tenements, or heredita 
ments, in England, of àn eſtate Ab. fee ſimple ; which 
when purchaſed, ſhould be ſettled and aſſured, and the 
intereſt and produce of the monies, until ſuch purchaſe 
ftiould be made, ſhould immediately from and after the 
= JED end of the {aid thiee years be applied to the uſe of the fa 


_ carl” Cadogan [during . his life, and ' aſter his death to 

7 the uſe of the ſaid earl of March during the joint lives o 
. Th ' the faid earl of March and lady Sarah Cadogan; but i 
3 5 de mould Hurvive che faid. earl of March, her then in 
TO ne. without a child or children of the mat- 
- riage, to the uſe, of che ſaid earl Cadogan, his heirs and 
| 5 e er ever; and if ſhe ſhould ſurvive the ſaid ea! o 
fo + March, apd, there. ſhould. be flue, of the marriage the 
. king, or born afterwards, then, as to one moiety thereof, 
Wy "wy Pr eat pee Cadogan for life; and as 
ee the other mgiety thereof during her life, and the whole 

+ after her death, to che uſe. of all and every the child and 

Re children of the bodies of the ſaid earl of March and lady 
+*2- © Sarah Cadoganz ug, if but one ſuch child, to ſuch only 
od or +», Child and the heirs of the body of ſuch child; and if there 
8 "Thould be two or more ſuch children, then wal and every 
2 4 p by : Cock childoan (the eldeſt ſon, if there ſhall be ſuch, only 
-— £* © excepted), and for ſuch eſtate or eſtates and in ſuch man- 
I 5 ner and proportions as the ſaid earl of March and lady 
by + IN Cadogan, his intended wife, ſhould by any deed or 
© writing declare, direct, limit, and appoint che lame of 

any part thereof, ſo as to every child of the faid mar- 

nge (the eldeſt fon only excepted) an eſtate of the value 

2" ee at the leaſt. ſhould be ſufficient in value for 
- - -»* — that purpoſe; and in default of ſuch appointment, to the 
/ |. uſe of all and every-ſuch children of the faid earl of March 
to be begotten on the body of the ſaid lady Sarah Cado- 
gen (the eldeſt ſan, in caſe there ſhould be any, always 
3 excepted), equally to be divided between them, ſhare and 
2 ſhare 


- 
al * 


* 
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ture alike; as tenants in common, and not as joint te- 

wants, and to the ſeveral and reſpective heirs of. their re- 

heftive bodies iſſuing ; and for want of ſuch fue, to the 

iſe and behoof of ſuch eldeſt ſon, if there ſhould be any, 

aul the heirs of his body lawfully to be begotten; and for 

wait of ſuch iſſue, to the uſe. and behoof of the faid earl 
Cadogan, his heits and aſſigns for ever.. 

Tun marriage was afterwards had; and the ſaid earl LE 
Cadogan acknowledged, before the lord chief juſtice of the 
court of common pleas, at Weſtminſter, a recognizance; 
n the nature of a ſtatute ſtaple, in the penalty of oo. 
1 he laid out the faid eg Le 
thereof.  - 1 

THE 810 a Cadogan wi his will ratified the faid 27th June 1926. 


marriage articles, and gave whatever eſtate he had; or i” ung | 


v3 intitled unto, after the deceaſe of the ſaid duke and 
lacheſs of Richmond without iſſue of their bodies, by vir- 
we of the faid articles, to his youngeſt daughter lady 
Margaret Cadogan, and her iflue, with ſeveral bequeſts 
mer, as therein is mentioned; and did among other 
things). give and deviſe unto Henry earl of Shelburne, 
John lord - Carteret (afterwards earl Granville), and the 
fd teſtator's brother. colonel Cadogan, afterwards Charles 
u Cadogan, their heirs, executors, and adminiſtrators, 
I his the faid teſtator's real eſtates. in England, and all 
lis perſonal eſtate not therein before diſpoſed of, in truſt _ 
p fell and diſpoſe of the ſame, and by and out of the mo- 

lies thereby-ariſing pay and ſatisfy, in the firſt place, all 


— ch ſums of money as he had day enanted to pay by vir- 
ue ke of the faid articles, and appointed his faid truſtees to SN 
for te likewiſe truſtees for ſecuring and laying out the ſame 


' xcordingly,: and made alſo executors of his faid will. 


cit By a decree in chancery made in a cauſe between the 11th July (728. 


id Charles late earl of March, then duke of Richmond, cery. Duke and 


b ia de faid Sarab Cadogan his wife, then ducheſs of gesessen. 
— * and others, iin and the faid Charles others, againſt 


lord Cadogan' $ 
lord executors, and 
others. 


* 
1 
4 ec 
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lord Cadogan, Henry earl of Shelburne, and John 1oed 
Carteret, afterwards earl Granvilley the executors and 
_ truſtees of the late earl Cadogan; and others; deſend- 
chat the executors and truſtees named in the faid earl 
Cadogan's will ſhould fell all his real and perſonal eftates 
| | {not ſpecifically. deviſed); with the approbation of the 
- maſter; and out of the money ariſing by ſuch fale, the 
faid 60, O00 l. was to be, in the firſt place, paid and laid 
IT. cutin. the. purctato-off labia, with the faid maſter's appro- 
4 bation, and ſettled to ſuch of the uſes in the ſaid 
| articles as were. ſtill ſubſiſting (except the remainder to 
the earl Cadogan and his heirs), and that remainder wa 
MIO eee He batter Srvlon-& the 


Met themar.> TAE faid Charles duke of Richmond, 1 
| riage. March, had iſſue by the faid. Sarah ducheſs of Richmond, 


his wife, late lady Sarah Cadogan, Charles now duke of 
Richmond, his eldeſt fon, and fix. younger children, viz. 
married with the right honourable Henry Fox, Eſq. (now 
lord Holland), lady Amelia, who intermarried with James 
_ earl of Kildare (now duke of Leinſter), lady Auguſt 
Louiſa, lady Sarah, and lady Cecilia Margaretta, and no 
other iſſue : to, or amongſt, whom no appointment was 
made by their father or mother of the ſaid 60,0001. 0 
the lands to be purchaſed there with, ee - 
power in the ſaid marriage articles. 
200d Feb. % Tu ſaid Charles duke of Richmond (late eh 8 
| _Willef Charles March), by his laſt will, made the ſaid Sarah duchel 
'  Richmord., Of Richmond, his wife, who ſurvived him, guardian « 
8 ſour of his ſaid younger children; viz. lord George Lenox, 
and the ladies Auguſta, Sarah, and Cecilia Margarett: 
who were then minors, during his wife's life; and afte 
her death, appointed I homas Holles duke of L 
Walon earl of Albemarle (both ſince Oe the f 


June 


E ES 


F 
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james carl ef Kildare {now duke of Leinſter), Charles 

lard Cadogan; Henry Fox (now lord Holland), and Tho- 

ms Hill, ela. linge deceaſed, their Wann 
minorities. 

e eee e 
ks life. 

Tur faid maſter by his report certified, that the ſum of 26th Feb. 1758. 
dgl. 195; 8d. part of the faid 60,0001, had been laid b beer. 
at purſuant to the faid decree, with his approbation, in 
de purchaſe of the manors of Charleton and Singleton, 
nd other eſtates mentioned in the ſchedule to his ſaid re- 
jort annexed, and that there remained the ſum of 250ol. 

*" reſidue of the ſaid truſt-monies, to be laid out in 

de purchaſe of lands purſuant to the faid decree; and that 

the only remaining fund to anſwer the ſame conſiſted of 

16571. 186. 7d. eee ro ng in the name 

the laid truſtees. 

Þr uad ef parliament fot veſting the foreſts and ma- K. O. n. g-. 
un of Singleton and Charleton, and other lands and te- — ana 
ments in truſtees freed and diſcharged from the eftates 
md truſts to which the ſame then were ſubject, and for 

her purpoſes therein mentioned, reciting to the effect 
lncin-before ſtatod: and further reciting, that the faid 
jounger” ſon and daughters of the ſaid late duke and 
chaſs of [Richmond were, by virtue of the ſaid marriage 
wicles, ſeverally ſeiſed of and entitled to the lands then 
pechaſed, and remaining to be purchaſed, with the ſaid 
el. as / tenants in common, to them and the heirs of 
leir reſpective bodies, with croſs-remainders of ſuch of 

vir reſpe&ive ſhares, in caſe of any of their deaths wich- 

Ut iſſue, $0 the ſurvivors of them in common in tail, 

mth other remainders over; ſo that the ſaid Henry Fox 

ſnow lord Holland) and lady Georgiana Caroline his wife, 

il the dai carl of Kildare (now duke of Leinſter) and 
Wndiahis wiſe, were then enabled, and the ſaid. lord 
338 * n Louiſa, Sa- 
Vor. II. rah, 
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rah, and lady Cecilia Margaretta, when they ſhould attain 
their ſeveral ages of twenty-one years, would be enabled, 
to ſuffer recoveries of their reſpective undivided ſixth parts 
of the ſaid premiſes, and thereby bar the intails and re- 
mainders created by the ſaid marriage articles, and alſo the 
reverſion and remainder in fee of the premiſes deviſed by 
the will of the faid earl Cadogan; but that it would be 
very prejudicial to all the parties intereſted therein that 
the ſaid eſtates ſhould be ſevered and divided into ſix parts 
EST IT Aliens uf ihe is late Sake 2nd dockes; 
of Richmond : 

ReciTinG further, that the ſaid Charles now duke of 
Richmond, in order to prevent the great prejudice' and 
inconvenience which would happen by a diviſion of the 
aid eſtates, had propoſed to take the ſaid purchaſed eſtates 
and the faid 15571. 18s. 7d. Bank Annuities fo remaining, 
and, in conſideration thereof, pay and give ſecurity for the 
laid ſum of 60,0001. in manner following, viz. to pay to 
che faid Henry Fox (now lord Holland) 10,000]. to the 
aid earl of Kildare (now duke of Leinſter) 10,000. and 
give ſecurity to pay the ſaid George lord Lenox 10,000], 
at his age of twenty-one, and for payment of 10, cool. 
a-picce to the faid ladies Louiſa, Sarah, and Cecilia Mar- 
garetta, on their attaining their reſpective ages of twenty- 
one years, or days of marriage reſpectively; and in caſe of 
the death of the faid lord George Lenox under the age 
of twenty-one years without iſſue, or of the aid three 
younger ſiſters before their reſpective ages of twenty-one 
and unmarried, for the payment of their reſpective 10,000]. 
to ſuch perſon or perſons as ſhould be intitled by virtue of I 
the ſaid marriage articles, earl Cadogan's will, and decree, 
to their reſpective ſhares of the * purchaſed eſtates 


and Bank Annuities ; 


RxciTinG alſo, that the ſaid Hinky Fox (now lord 
Holland) and his wife, and the ſaid carl of Kildare (now 
— HH were willing and defiroue 
—_ 


Mains ARTICLES AND CROSS REMAINDERS. 


to abcept the ſaid propoſal, but the ſaid four other younger 
children, being then minors, could not conſent thereto; and 
therefore it had by an order of court been referred to the 
md maſter to ſce whether it would be for their benefit that 
the faid propoſal ſhould be carried into execution. And 
de faid maſter, by his report dated 7th Feb. 1758, cer- 
'thed, that he conceived the ſame to be for their benefit; 
which report was confirmed; but by reaſon of the minority 
of the ſaid four youngeſt children, the ſaid propoſal could 
not be carried into execution without an act of parliament, 
in order to diſcharge the faid eſtates already purchaſed, and 
the kid 15871. 188. 9d. remaining to be laid out in lands 
don the eſtates, uſes, and truſts do which the ſame were 

Ir was erated (among other things), that the fad ma- | 
wor, meſſuages, lands, and the hereditaments in the act 
tentioned, which had been purchaſed with the faid 

$5,409). 198. Gd. part of the faid 60,0001. as aforeſaid, 
bold and were thereby veſted in and ſettled upon George 
al of Albemarle; Charles lord Cadogan, and George 
Mages Brudenell, truſtees therein named, and their heirs, 
b the uſe of them, their heirs and affigns, abſolutely freed 
wd diſcharged of and from all the eſtates, uſes, truſts, be- 
jieſts; powers, limitations, proviſos, charges and agree- 
nents whatſoever created, deviſed, expteſſed and declared 
ad concerning the ſame by the {aid marriage articles, 
be will of the faid William earl Cadogan, and the faid 
ſcree, or any of them, in truſt to convey and aſſure the 
line to the faid Charles (now duke of Richmond), his 
Whkin br affigns; or us he vr they ſhould appoint, upon his 
&e On duke's payment of 10,c00l. a- piece to the ſaid 
fy Fox C no Jord Holland), and to the ſaid earl of 
(now duke of Leinſter), and the further ſum of 
ol. to the ſaĩd truſtees appointed by the act, and en- 
g ind und acknowledging before the ſaid lord chief 
ice of te court-of common pleas a recognizance in 
Aa a the * 
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the nature of a ſtatute\ſtaple to r 
the penalty of 60,000. and in the mean time to ſuch pet 
ſon and perſons, and for ſuch eſtate and eſtates, as are 
| r nee had not been 
Aud eee nne 
Richmond's paying the ſaid 10, oo0l. a- piece to the ſaid 
lord Holland and duke of Leinſter, and the further ſun 
of 10,0001. to the ſaid truſtees, and entering into ſuch 
Ratute ſtaple as aforeſaid, the aid 1.5571- 18s. 7d. Bank 
Annuities ſhould be transferred:to the ſaid duke of Rich- 
mond for his own benefit, and that the fame ſhould not be 
ſubjeQ or liable to any of the uſes, truſts, deviſes, be- 
queſts, limitations, or agreements mentioned in the {aid 
ee e eee ee 
Cadogan, or the ſaid decree, or either of them, provic 
and it was further enacted, that the ſuid ſtatute ſtaple fre 
the ſaid duke of Richmond to the ſaid truſtees, and t 
laid 10,0001. to be paid to them, ſhauld be e 
for the due performance of the ſaid propoſal and p 
of the -faid four F 

contingencies therein · before mantioned, with intereſt ; 
four pounds per cent. per ammon; and that until one of it 
laid four ſums ſhould become payable, it ſhould be lauty 
for the ſaid truſtees, with the approbation of the faid « : 
do place out the faid oel. Jo. io be paid to them u 
government or real ſecurities, at [intereſt in their, o 
names, in order to be applied towards the payment of t 
brſt of the faid four ſums of 20,0. each, which ſho 
become payable, and the iutereſt thereof d $0" 8 
in the mean time. 

Ann it was further enaQtcd, what upon payment of 
bald three ſeveral ſums of 10 O00 b. to the faid lord Hale 
dme duke of Leinſter, and the faid. truſtees. as. aforoſa 
by the faid duke of Richmond, and on; his. entering fr 
| ſhe ſaid rerqgnizance to the faid 4ruſkece he he las 
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aid! his Heirs, and all other perſons to whom, by his ap- 
pantment, any conveyance ſhould! be made of the ſaid 
lors) hercdituments, and premiſes, or any part thereof, 
ſhould-at all times after ſuch conveyances made, hold and 
u abſolutely. diſcharged of, from, and againſt all. and 
chery the uſes, truſts, eſtates, powers, proviſbs, limitu - 
cared, ds: afuruſaid, concerning the ſame; and that they 
the ſaid truſtees: ſhould: and were thereby indemnified 
wainſt all demands from all perſons to whom. or to whoſe 
uſe the ſaid manors, hereditaments, and premiſes had been 
limited and ſettled in purſuance to the ſaid marriage arti- 
des, the will of the ſaid William earl Cadogan, and the 
decree as aforefaid;, 

Is. purfnncy of which ad the-dube paid er ternet to 
lt Holland, the duke of Leinfter, and the faid truſtees, 
the faid three ſums of 10.0 l. and entered into the ſaid 
fatuto ſtuplo in the fum of 60,000h, 3 and the ſaid rea]! 
dates that had been purchaſed as aforeſaid were there» 
yen conveyed to the duke. and his heirs purſuant to the 
fad act. 1 


unghter, died unmarried and inteſtate, not having attained \ 
ker ags ef twenty-one years, and her ſad portion t 
. remaining unpaid to her, but ſtanding ſecured by 
the faid recogniuance from che duke to her good liking, 
tis grace having paid her intereſt for the ſame, 

Tas 1 fon, and lord George 


kid lady Cecilia? and, Whether will the fame go to all, 
or which, of her (aid brothers and fiſters ? and, How nnd 
r + 


Tax Gas ledy: Ceela Margarerta Lenox; the youngelt Upon chaos 


day 4 


Wno . 10, 00. the portion ef the Quzre, 


423 _— 


Mr. Boorn's 
Opinion, 


me as not. to require any preciſe Opinion from me, his 


| Caſe, as they appear to me, pointed out, I ſhall here lay 


light upon this Caſe which may be neceſlary for the com. 


| be that part or are which is appointed or allotted by the 
which is generally meant to be - preſerved as entire as pol: 


hs eftabliſhed in this country. 
duke males, where the right of primogeniture takes A 


. - the warriags in tail, and failing ſuch, to the daughters, &c. 
ſuch capital ſym, till the fame is laid out, is conſidered as 


% 


ess on THE CONSTRUCTION OF- - 


THIS Caſe requires. a great conſideration; and his 
grace the duke of Richmond having been ſo indulgent ta 


grace ſatisfying himſelf with having the difficulties of the 


as ſeem to me to be the fitteſt for the thrawing that kind of 


ing at ſame degree of inſight into the difficulties which at. 
tend it; jt is not neceſſary that theſe diſtinctions ſhould be 
all taken as fixed principles; ſome of them may be con. 
ele aur p. anche ar e 
own. 

Fmer; I think; that a portion is generally underſtood to 


parent for the proyiſion ox livelihood of a younger ſon or 
daughter out of the general maſs of the landed eſtate, 


ſible fog ſuch of the deſcendants as in an hereditary courſe 
of ſueceſſion ſhall become the head of the family by the 


Tux right of ſucceſſion to lands here firſt develins on 


and then on the females in equal ſhares and 

SECONDLY, Where in à marriage ſettlement pon 6 
of money is placed or agreed to be placed in the hands 
of truſtees, ſo. as to conſtitute à capital fund, which is ta 
be laid out in the purchaſe of lands to be ſettled to the uſe 
of the intended þuſband and his wife, and then ſubject to 


a term of years for, rajſing portions for younger children 
(or without any ſuch term), to the firſt and other fans of 
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land or real eſtate, and not as money or perſonal gitate. 
 TrtzpLy, Where, under any ſettlement aRually made 
w_ or un marriage, e 
pgre 
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$ igreed to be purchaſed, are in 2 formal manner made ſub- 
asc the railing of portions for younger children; and it 
$ is there faid, that in caſe there are more ſuch children than 
e one, a particular ſum ſhall be raiſed for and ſhall be 
y ſhared and divided amongſt all ſuch children in equal ſhares 
” and proportions, and that the ſame ſhall be paid at their 
of Wa ages of twenty-one years, or on the days of their mar- 
15 jage; unleſs there is a particular clauſe directing, that 
ts in caſe any of the ſaid children ſhall die before they attain 
their ages, or are married, the portion or ſhare of ſuch 
children ſo dying ſhall go or accrue to the ſurviving or 
other children, there ſuch ſhares of thoſe children who ſo 
de under age will not go or ſurvive (as the expreſſion is) 
to or among the ſyryiving children, but the ſame ſhall fink 
Into the land; that js, the land or real eſtate will be diſ- 


or charged from the raiſing the fame; and this is in order to 
te, preſerve the landed eſtate as entire as poſſible for the be- 
2 pefit of the heir, as will be faid under the next head: for, 


FourTHLy, If a portion is fo directed to be raiſed out 
of land by a deed or will for the benefit of a younger 
child, fon or daughter, to be paid at a particular age, as 
at the age of twenty-one, or at the age of ſeventeen or 
eighteen, or on the day of marriage ; there, if ſuch child 
les in its tender years, that portion ſhall not be raiſed 
for the benefit of jts next of kin, or for the adminiſtrators 
of ſuch child, but ſhal] ſink for the benefit of the heir of 
the family; * for as the donor or teſtator meant only to 
* load his family eftate with a proviſion for ſuch younger 
* child in caſe he ſhould want it, and ſuch younger child 
dying before he came ta that age in which he was ſup- 
* poſed to have occaſion for a proviſion for his future 
* livelihood, there could not be within the meaning of 
*fuch donor or teſtator any need to burthen the eſtate 
{ therewith :”* and therefore to burthen landed eſtates in 
ſmilies the rule of equity is, that ſuch proviſions or por 
ws Aag | tions 
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tions ſhall ſink, and that the land ſhall be diſcharged from 
raiſing the ſame, This is alſo the reaſon why the ſhare; 
of ſuch portions. as are mentioned under the: laſt head ſhall 
not go over or ſurvive to the ſurviving children, unleſz 
there is a particular clauſe expreſsly directing the ſame & 
Ane. 
as aſoreſaid. 
_ FirTHLY, Ws the caloofonattet ſettlement 
made before or after marriage, where clauſes of ſurvivor. 

ſhip with reſpect to the ſhares of the younger children who 

die before they attain the days of payment-accruing or ſur- 

viving over to the ſurviyors are omitted, a court of equity 

will not ſupply the omiſſion; yet where there happens to 

be no more than, ſhort articles previous to a. marriage, 

whereby it is agreed that ſuch and ſuch lands ſhall, by 

ſome future act, be ſettled upon the huſband and wife 

for their lives, with remainder to their firſt and other ſons 

ſucceſlively in tail male, ſubje& to a term of years or 2 

charge for the raiſing of particular ſums for portions or 

proviſions for younger children, there, if the parties come 

.t6 a court of equity for directions how to make the ſettle- 

ment, the court will, as J apprehend, ſupply the omiſſion, 

and direct a clauſe of ſurvivorſhip to be inſerted, directing 

ﬆ that the ſhares of any of the children who die under age, 

or unmarried, ſhall ſurvive to and among the ſurviyors,” 

. as welt as they would (if ſuch a clauſe was omitted) ſup- 

ply.t the want of one directing the truſtees to raiſe mainte- 

narice for ſuch children during their minorities. This at 

leaſt i is my private opinion ; the ground of which is, that 

25 it is uſual and cuſtomꝑry to inſert all ſuch clauſes, and 

48 articles are only meant to ſerve as heads or inſtructions 

to counſel how fo frame the ſettlement afterwards in 2 

formal manner, the court ought to dire, ſuch a ſettle- 
ment to be made as is moſt conformable to the approved 


and known method of practice Among perſons converſant 
* baſinefs, 
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Ion now eonſider the particular circumſtances of 
this caſe, The act of parliament here tated, after taking 
notice (among other things), that it was agreed by the ar- 
ticles that lands were to be purchaſed with the 6@,000l. 
which was to be paid by earl Cadogan, fays, in the re- 
gab, that the younger ſon and the fiye daughters of the 
hie duke and ducheſs were ſeverally ſeiſed of and intitled 
to the lands purchaſed, and to be purchaſed, with the ſaid 
bool. as tenants in common, to them and the heirs of 
their bodies refpeCtively, with croſs-remainders of their 
ſeſpective ſhares, in caſe of any of their deaths without ſue, 
to the ſurviyors of them, with other remainders over, 
This is mere matter of recital ; and nothing is faid, fo far 
ge, is ſtated here, in any of the enacting clauſes of the at 
by be much as tending to ſhew that it was the intention of 
rife BY parliament that fuch conſtruction, with reſpe& to ary 
ons crols-remainders, ſhould be binding upon, or be admitted 
2 80 all future occaſions by the parties. If there was any 
or agreement between his grace the duke of Richmond on 
the one part, and the noble perſons who were the huf- 
hands of his grace's married fiſters and the guardians of his 
gace's infant ſiſters on the other part, that that conſtruc. 
yon ſhould be. admitted by all the parties, his grace nu 
doubt will be bound by that agreement, and will perform 
it with all honour 3 but otherwiſe I ſhall impoſe too dif- 
jcult a taſk on myſels to ſay, that this recital is binding 
won his grace, The ſenſe of parliament is certainly a 
peat authority; but the recitals in private acts of parlia- 
as are generally reviſed with great care by the Judges, 
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ions jet in family matters, where all parties are conſenting to 
in ag wat is prayed from parliament, one may, without failing 
ttlc- Wi in point of candour, very naturally ſuppoſe that ſuch 
oved Wl ibſiruſe points as what words or ſentences would or 


would not create croſs-remainders in articles or ſettle- 
ments were not attended to by the Judges on this occa- 


* 


Lays the a out ſent to lay the recital in the act of parliament out of the 
pf thecaſe goes 
$o the words, 


£39 CASE ON THE CONSTRUCTION OF 


— It's by ro inane necelſey fr th 
-parliament to bind the parties to admit of that conſtruc. 
tion, for the purpoſe of making what the parliament was 
to ordain by that act the more effectual; and that wa, 
That if any of the unmarried daughters therein men- 
tc tioned ſhould attain the ages therein expreſſed, or be 
'« married, they ſhould have 10,0001. a-piece in lieu of of 
& their reſpective ſhares in the lands to be purchaſed with 
'© the 60, cl.“ The act of parliament was obtained for 
this, and for this only; J am therefore obliged for the pre. 


caſe, and to go back to the words of the articles them- Wil © 
ſelves, directing how the lands to be purchaſed with the 1 
60,900). ſhould be ſettled; which words are thus : © After I. 
t the deceaſe of the ſaid then earl of March and his in- 
& tended lady, to the uſe of all and every the children of 
« the ſaid earl of March, to be begotten on the body o 
e the ſaid lady Sarah (the eldeft, in caſe there ſhould be 
« any, always excepted), equally to be divided between 


them, ſhare and ſhare alike, as tenants in common, and fa 
& not as joint tenarits, and to their ſeveral and reſpective 
à heirs of their reſpective bodies iſſuing; and for want of ſuch er 
« iſſue, to the uſe of ſuch eldeſt ſon and the heirs of his body; * 
# remainder to the faid ear} Cadogan, his heirs and afigne t 
for ever.” And I think it a very difficult point to deter- p 
mine, whether a court of equity would or would not have 
direfted ſuch crofs-remainders as are mentioned in the ani?" 
of parliament to be inſerted in the ſettlement, had t x 
bens dit inflitured in a court ofequiy for deco a. % 
to make ſuch ſettlement. - v1 
I mars. ü apes ese ch hit 12 
as ſeem proper to be attended to for the ſolution of the 1 
difficulties in this cafe; and it ſeeming neceſſary to me tc 11 
take into conſideration here what words will or will no ? 
create croſs-remainders, either under ſettlements or wil A 


in courts of law, or under articles in courts of equity, 
' . vil 
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gill ſtate ſuch diſtinctions as ſeem to me to have pre- 
iled in thoſe caſes,” ſo far as any ſuch now occur to me. 
Fust, The limiting of croſs - remainders after a te- 
mey in common in a ſettlement to uſes in legal terms, 
requires a long form of words ſomething to this effect: 
That in caſe there ſhall be a failure of iſſue of the body 
«of any of the before-mentioned perſons who are ſo made 
6 tenants in common, then as to the part and ſhare of the 
knetſon or perſons whoſe iſſue ſhall ſo fail, that the pre- 


A furyivory and others of them, and the heirs of his and 


m. deir body and bodies reſpectiyely; and for want of ſuch 
v:iſue of all ſuch perſons, that then the premiſes ſhall re. 


md expreſs limitation of croſs- remainders in a deed, 
SECQNDLY, But in a will if lands are deviſed to two 


ztenants in common ſeverally and reſpectively, and then 
te teſtator ſays, © and far default of iſſue of both of the 


ad perſons, or of all of them, that then the faid pre- 
Ave E nies ſhall go to a third perſon,” the law, that tries to fol- 
by the intention of the parties, will collect, that as the 


tfator did not direct that the lands ſhould go over to a 
tird perſon till there was a total failure of iſſue of both or 
fall of the preceding tenants in common, he meant that in 
ak of the death and failure of iſſue of one of them, the ſharg 
athe lands of him ſo dying and failing of iſſue ſhould go 


ual title to that ſhare ; and therefore the law ſays, © that 
i theſe words, in default of iſſue of both or all of them the 


me tu in tail to each of the ſaid tenants in common in their re- 
* þeQtive ſhares by jmplication ;” and therefore the Judges 
taſtrue ſuch words to operate ſo as to interpoſe a re- 
en les of ths (id ſhores to rh of he Gi 
tenants 


. 


£miſes ſhall go and remain to the uſe of the ſurvivors and 


main oyer to ſome third perſon, &c,” This-is a clear 


x more perſons, and to the heirs or iſſue of their bodies 


wer to the other tenant in common, and to the heirs or 
the of his body, before the third perſon ſhould baye any 


2 
3 * 


Words neceffary 


to create à li- 
mitation of a 
croſs-remaingder 
in a deed after a 
tenancy in com- 
Mon. 


In a will, 


*kid tenants in common, ſhall create 3 croſs · remainder | 


_ . 
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© the third perſon. or deviſee until there was à total failure 


dl iſſue of the before«mentioned- deviſers;; ſo by him before 


n that the teſtaton really meant not to let in 


ts men dies without iſſae, T. S. ſhall immediately have his 


mere 2 court of equity will dire& chat the lands ſhall be 


n ON n CONSTRUCTION on 


tanants in common between the Kmitations in tail te 
them ſeyerally of the own original ſhares, and the ſubſe. 


* rn 
Tit, But if there are no words im à will of this 


mate tenants in common in tail, dene the third perſon or 
remainder-man will: be let in upon che death and failure 
of iſſue of each tenant in oommon to the part and ſhare of 
that: tenant in common immediately: as if there is a de- 
viſe to two mem and the heirs of their bodies equally to 
ba diuided between chem as tenants in common, and for 
default of ſuch iſſue, or for want of ſucks iflue, or in failure 
of ſuch iſſus, to T. f. and his heirs there, if one of the 


ſhare ; for that the words, a in default of ſueh ifſae,” &c, 
will not of theriſeives create croſs-remainders by implica- 
tun, their natural meaning being to carry over the ſevt. 
ra ares of the perſons ſo dying reſpeckively without iſſue 
tw the laſt remminder-man, as and wilen ſuch'perſons re 
\eſtively dhe withiour Mus, - 

- Fovitrmur, Yet in fome cafes courts of equity wil 
conſtrue marriage articles ſtilr more liberally, If A and 
FB: agree that the fon of A. ſhall marry the daughter of B, 
and they wwe enter into articles whereby A. agrees tc 
py 26,9664, and B: agrees to pay 16,000, both to be 
depefiret ity the Hands of truſtees, to be laid out in 2 pur 
chaſe of lands to be ſettled to the uſe of the in 
Ruſbband and wife for their lives and the life of the fur 
viror, with remainder to the iſſue of the marriage; and i 
default of ſuch iſſbe, that me reverſion in fee ſhall go 
to two thirds tu A. and as to the other third to B. in fee 


Ecled 5 28 to gu, after the death of the huſband and wif 
n A 
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vil, with remainder to all the daughters as tenants in 
common in tail, with a croſs-remainder in tail between - 
dem Al, befure therlimitation to A. and B. in fee ſhall be 
lt in. The reaſon given far this conſtruction is, that 
«nicles previous to a marriege are but as heads or mi- 
gutes of the agreement of the parties, and that they are 
ly ee counſel how-to put the future ſettle- 
nent into a farmal dress; that as ſuch words are actual 
winutes for oounſel, and would contain ſufficient as hints 
wo counſel how to drone tho etlotnand, 2: 2 
ought to follow the common form. 

Tunis was part of he Caſe of Hanbuty and Price in Hanbury ane 
ke time of lord chancellor King; and I think, chat if the 1779 
vords of the articles in the foregoing Caſe had been to 
kttle the lands on the firſt and other ſons ſucceſſively in 
ul, and chen upon all the daughters as tenants in com- 
non, and the heirs of their bodies, and in default of ſuch 
ue, Nc. to H. and B. in the proportions aforeſaid in fee, 
bete a court of equity would have directed croſs-· remain - 
den among the daughters; but not from any particular 
eration in eoniſtruction of the words © in default of ſuch 
ſue,” but from cher principles of equity formed upon the 
iatentzon of the parties, who, in proſpect of future mar- 
ages had it in view to make proviſion for the eſtabliſh- 
nent of a family ; which was, to have landed property that 
yas to be ſecured in à courſe of ſucceſſion to all the de- 
kendants of that family. From all theſe conſiderations 
dere will be points and queſtions of great difficulty. 

Fms r, It will be a queſtion how far the recital in the How far there. 
if of parliament ſhall be binding or not binding. I muſt ts 
de permitted to fay, that nothing has hitherto appeared to 
ne to ew, that it was intended by the parties that the 
conſtructiom put upon the articles by that recital was in- 
tended to be üdtnlltted in Ute courſe of ſuch future 
Nghes ahold «cerue'to any NOT parties 1 under the. 

— * en fad 


z* Su 
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Q 
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| — as 
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is 


EasE o THE CONSTRUCTION of 
| kai articles; but 1 have not feen any actual copy of th * 
r e erg | as 
' SkconpLy, If the recital in the act of perliament is ts WY" * 

be laid out of the caſe, then the preſent fights either of t 
lady Cecilia's ſiſters and brother to her portion of 10,000, . 
or of his grace the preſent duke of Richmond to that ſun, Mi" 
muſt, as I conceivey be derived from and governed by the BN" 
words of the atticles, and the intent of the parties thereto; il" 
and" chen it will be a queſtion of very great difficulty, 7 
Whether, in caſe the 60,060). mentioned in the articles | 
dad been laid out in the purchaſe of lands, arid the ſhares * 

ok thoſe lands had been limited to all the younger chil. WW" * 
dren of the late duke and ducheſs as tenants In common in 2 

tail, there ought in that caſe to have been limitations in . 

nature of croſs-remainders of their ſeveral ſhares among 
them in tail, before the introduction of the ſubſequent re- 

mainder in tail to his grace the pteſent duke of Richmond? 
Were the very words of theſe articles to be tranſcribed 

into a will, I ſhould think clearly that there would be no 
croſs-remainders by implication between or among theſe 

younger children. The words ſeverally and reſpectively 

point only to the ſeveral eftates which the. ſeveral tenants 

in common were to take in their reſpective ſhares, ſo as 

to ſhew that each younger child, and the heirs of his or 

her body, was to take his or her ſhare as tenant in tail 

ſeparately and apart, and as a diſtin& ſort of property 

from the ſhares of their brothers or ſiſters; but thoſe 

words ſevetally and reſpectively can have. no influence 

upon the queſtion, Whether there ſhall be croſs-remain- 

ders by implication, or not? ſo that the queſtion will reſt 

entirely upon the words in default of ſuch. iſſue. And 1 

know of no caſe where theſe words alone have been con- 

ſtrued to create croſ-remainders by implication. All the 

'Odell and Cook, Caſes of Holmes and Meynell, Lomax and Holmden, 
2. Va. Coomber and Hill, Dayenport and Oldys, Sec. prove that 


the words in default of ſuch iſſue in. will or he lik, 
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au not of themſelves create 'croſs-remainders by implica- 
don: but theſe words ſtand not in a will, but in that part 
marriage articles which makes a proviſion for the ſup- 


- 


. art and livelihood, by way of portions, of younger chil- 
« gen. This is very different from thoſe parts of marriage 
. aticles which direct in what courſe of ſucceſſion that 
* wich is intended to be the family eſtate ſhall go to or 
04 mongſt the deſcendants and repreſentatives of the in- 


ended family; ſo that I think the Caſe of Hanbury and 


M ce, which I have mentioned above in the third head of 
nations upon croſs-remainders by implication, will 
1, Wh govern very much in the preſent caſe, It is à pretty 
in ng <jrcumſtance in favour of croſs- remainders among 
in children, that if there had been but one younger child, 


bn or daughter, that younger child would have had an 

tate tail in all the lands that were to be purchaſed with 

60,0001. 3 but till this may perhaps be accounted for 

: way: Why might it not be the intention of the 

ies to the articles, that if there was but one younger 

Ad, ſon or daughter, that child ſhould have the entirety 

the whole land to be purchaſed with the 60,000). to 

lm or herſelf in tail, to aſſiſt in eſtabliſhing a new fa- 

lily; yet if there ſhould be more younger children than 

that each ſuch younger child ſhould have a ſeparate 

re to him or herſelf in tail, as a proviſion for his or her 

mgetent livelihood ; but that the benefit of each ſuch 

ſhare, on the death and failure of iſſue of any 

child, ſhould go directly to the eldeſt ſon, by way of 

menting his landed eſtate. Whether this is ſufficient | 

eounterbalance the weight of that argument which ariſes 

n the conſideration of what was the intention of the. 

es in the event of there being but one younger child, 

erves to be well conſidered. wal 

| VBMIT theſe thoughts to the parties, who ſeem ta 

We to ſtand upon very debateable ground on the one part 
nuch as on the other. I have as yet formed no Opinion; 
Y and 


res 


LICE 


Nr. Parra - 
dom 3 Or 
tex. 


— _ ſi. 


determine, be the queſtion ever ſo difficult or doubtful. 


March, for the joint lives of himſelf and wife ; then, ift 
ſhould appoint, ſo as no child ſhould have leſs than d 


| dogan in fee. 


which che queſtion ariſes, Whether that child's 40 


——— 08 2 
and for the preſent I decline even the faying ** 


Liss Inn, 
29 Jan, 1771. 


2 l 
evidence and arguments on both ſides, it is the buſine 
of a jury (though men of much inferior knowledge) te 


JA. BOOTH, 


| As a juryman, therefore, I preſume to decide in the 
Cale referred to me only becauſe I muſt, but with all « 
r 

' Tar on the marriage of lord and lady Mi h (thei 
eldeſt fon being amply provided for), lord Cadogan by 
articles covenanted to lay out 60,000). in the purchaſe'c 
lands to be \ettled to lord Cadogan for life ; then to ler 


— 
"£2. 


lady furvived, and there was no child of the marriage, tt 
lord Cadogan. in fee ;' but if ſhe ſurvived and there we 
children, then, as to half, to lady March for life, ar 
as to the other half ducing her life, and as to the whe 
after her death, to the uſe of the children (except it 
auen Lan), in den ſhares as Jord March and his bu 


43 


een de caſe of no appointment, the 
. Aided amongt them as tenants in common) 4 
the ſeveral and-reſpattive heirs of their reſpective bodin 
and-for want of ſuch iſſue, then to che eldeſt ſon, and d 
An en W 


tad 


Lon and lady March left an deft a 
children; one of whom is fince dead and unmarried ; 


. n AND CRO8- namen 


he boot. ſhould go to the-eldeſt fon, or ſurvive to the 
younger children? 

In conſidering this queſtion I lay it down, that courts 
. of equity look upon articles only as ſhort minutes or in- 
ſructions to prepare the ſettlement in more ample form; 
ul therefore, on a bill for carrying the fame into execu- 
DD 
Nut they conceive to have been the intention of the parties, 
ul for that purpoſe to inſert ſuch limitations as will effec- 
OG was 
Tavs, where portions are directed to be paid to younger 
children at certain ages without mention of maintenance 
i the mean time, equity will ſupply the omiſſion, 

Tavs alfo (in the caſe now under conſideration) equity 
yould. undoubtedly in the ſettlement ſupply truſtees to 
eee ee mentioned in 
articles. 

n e by the tence of the articles it Spptan 
lat an eſtate intailed upon ſeveral children as tenants-in 
common, was not intended to go to a third perſon until 
# thoſe children and their iſſue ſhould be extinct, equity 
P 
lv the. preſent Caſe, therefore, let us conſider what 
e SO CORO e AER 

th the eſtate was to go. to the eldeſt fon. 
Tus word ſuch being a word of reference, naturally, 
A by the common conſtruction, applies to the next an- 
Kcedent deſcription, which in this. caſe is the ſeveral ang 
Wetive beirs of the reſpeftive bodies of all and every the 
ner children. If therefore the deſcription referred to 
s \ubſtituted inſtead of the word ſuch; the limitation to 
be oldeſt fon was to-take place upon the failure of the 
Meral and reſpeRtive heirs of the bodies of all and every 
Kid younger children; from whence I conclude, that 
Nor. I. 2 _ "the 


| 


oY 


* and therefore any doubtful expreſſion to be con. 


ſurviving younger children, chat if there had happened tc 


titled to the whole eſta tee. 


eldeſt ſon, but burthened with portions for younger chil 


receives additional ſtrength from the recital in the act e 


> 


cle ON Tu convraverton „ 


the intention af Gb parties was to reſtrain that limits. 
tion till there ſhould be none of the iſſue 3 
ee + i ou eich 

Au e 6 rb dn Gen is, 

n That the primary object of the articles was 
„„ provide for! the younger" children, inſomuch 
that in caſe of an appointment by the father and mother, it 
is provided that dhe eldeſt for mould be always excluded: 


28 


ſtrued moſt favourably for them. n 

SECONDLY, That in caſe of an 1 = no child's 
"ſhare Was to be efs than the value of "16,0001. ; 
er wan d Fanden Gem ns- Ur ſhare of = m 
deceaſed child too great an addition to the ſhares of the 


SEF A3 TFS 


de but orte younger child, ſuch child INE don fi 


_- TainDLy, That to underſtand by the works fuck FI 
the iſſue of any one or more of the younger children 
e oreed wid eee eee 
rule of conſtruction. ELF, 28 

Four THLY; — hs differs” track theſe where 
the bulk of the eſtate: appears to be intended for the 


dren; in which latter inſtances the deed ought to be 
moſt favourably conſtrued for the heir, and nothing take 
from him but what is expreſsly directed; whereas, in 
preſent Caſe, the whole is intended for the younger chil 
TAE ee en bee nent 
prevent the eſtate: returning to the donor. 
+ FIFTHLY, Thee myichnficadtion of dhe words fab if 


parliament, which is not pretended to be a recital of t 


words of the articles, and conſequently cannot be deeme i © 
a miſrecital, but muſt be deemed as a legiſlative deciſio t 


ene Ft e of the words ſuch i ue, 
2 | conſoquenti 
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conſequently an authoritative declaration of the Intention 
' of the parties. . 

Ix therefore 1 am right in my conſtruction; and che 
parties may be underſtood to have meant that the eldeſt 
ſon ſhould not ſucceed till the extinction of all the younger 
children and their iſſue, it follows, upon the principles 
above Rated, chat a court of equity would i in this caſe de- 
cree the ſettlement with croſ-remainders amongſt them 
previous to che limitation to the eldeſt ſon. | | L 

Bot I ſubmit my opinion to the learned; happy if any 
of my ideas may ſerve as hints to call their attention to a 
further diſcuſſion of a point which one of them 2 1 
nounced doubtful. | 
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* och ad ALLEN, DIED god od 01 


| ow ae fr the plaintiffs, that in 'the confiruc- This cauſe was 
tion of marriage articles the court of chancery doth not eee ee 
much endeavour to diſcover what has been done, as to 81.» y, in Eaſter 
nveſtigate_the true ſenſe of thoſe articles, and from them Term 1773. 
de what ſtil remains to be done for completing the in- 
tent of the parties; | 

Tuts court prunes - papa, = amends deficiencies; - 
al carries into execution the ſcope and | plrport of the ar. 
ticles. 

I the Caſe of Hannvzy and Prien lord King did not 
cofiſider the bare words, but paid regard to the intent of | 
the parties and tenor of the articles. 47 

WesT and Ex188Ey is in point. Twiſden and Locke is 
imilar ; where the words were, « to all the children male 
* and female as tenants in common, and not as joint tenants, 
and the heirs of their reſpective bodies, and ſor want of 
* ſuch- iſſue, remainder over.” PE . 

Loxp Capo Ax had general view; which was, to 
provide for; all the younger children of the marriage and 
lteir iſſue, {Vn Hemet then manner | 

B b 2 He 


, $& 
- 


— — 


en purport of the antes, * | 
gran r 


Ref 2 


f 
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CASE . THE CONSTRUCTION on : 
n An 


He as 


© thery but gave it in ſuch a manner as to ſecure an ample 
fortune to each child, by naming a ſpecific ſum as far as 


the ſituation of the family allowed; but i in default of, or if 


after fuch appointment made, any part of the 60,000]. BY 


e een 


o all che children equal; not could the father and 
— live deprived an only younger child of a Hilling 
mor t is clear, that the younger 

of 1 e marriage were the Ele Cie of the parts, 
and the only perſons intended to be benefited under the 
articles, which intent he hoped would' be the decretal 


| Fon Fm is fil 
to be conſidered as land; that the act of parliament had 
N in the general mean- 


© ther e  nbe Gee the right of the partes b, 


nothing is confequeniial* from Tuch * 
1 ig 5d 

Tr is hot ed” in WE petition to hs heil, nor 
A the noble Yule or aby of che parties intend that ary 
thing. contained in that act ſhould in anywiſe affect, 
F 
e öblerved, chat Wbete recitals in 
of parhament relate to waters of fad, they thay be 
controverted, and they that prove not to be 16 are of no 
authority; but when they relate to matters of law they 
ate ndtrowly "inſpedted by the Judges, who will not ſet 
their hands to what doth not appear to them to be law. 
The two Judges, chief baron Parker and baron Adam, 
ave ſet thelt hands to this bill and report; and therefore Þ 
e e r d more weight, brow 


= - au 


SE = * 


hs judges will ot tit pas unexamined Vide page 1 
* I 
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r 1 } 17 


Tus Cake of marriage articles differs ry from will Wa. Wrpgz- 
aol ſetlermencs. 4 1 

Tur ow ER eee to guide reply. 
deny in hodlling the deed in contenplaton and ar never 
intended for an abfolute ſerdlement. 

Tuev contain no legal intereſt, nor do they create any 
eee e e. the ſevered perſons intende# ta take 
under them. 

Tax v only found-a right in equity, TIEN Wm | 
than memerandums for aſcertaining the intent of the par- 
tes, to be carried into execution under a more formal 
1 We W no e e, 'C 
eſtates. 


> TD TY” MM» 


a eee 
technical words made uſe of in marriage articles are of no 
e e eee 
neral intent of the parties. 

Non is the coutt embarraſſed with the technical ſenſe 
of words of Imitations made uſe of in them. - -—© 
No doth the hitherto-laid- down doctrine, that eroſs- 
remainders cannot exiſt between more than two, affe& the 
conſtrution of them 5 no ſuch principle a ue 
been laid down in the caſe of marriage articles. 

Tun words < want of ſuch iſſue” here uf noe be ſaid 
to refer to the iſſue of the children of lord March and lady 
S$#ah Cadogan-only, but to thofe- children and their iſſue; 
Non can eſtabliſhing eroſs-remainders here be. faid to 
be to tho diſinheriſon of the heir at law; for if the duke of 

Richagond can take the whole or any part of this 69,0001. 
de takes it under a ſettlemeat ;; but if the ſame is to be 

tonlidered. as land, lord Cadogan is che fettler, and his 

3 | 
ſeat id not intervene. | 


Pd; Jus 


n 


- +» Aliye; every one, except the duke of Glouceſter, died within 
de week after their birth; but yet each of them would have 


me of the younger children had, in our Caſe, died under 


now claimed by the defendant, eee 


in conſtruction of articles of this nature, a right of furvi- 


* 
aan 33985014 442114 20 1,7 
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rin ane might have happened in "this noble family 


ere . 


taken a veſted intereſt under the articles, Suppoſing then 


one year old, and one only ſurvived, Would this court have 
decreed him to have one ſixth ſhare only of the 60,000). ? 
which they muſt have done upon the principle contended 
for on the other fide; for each infant would by his birth 
have gained a veſted intereſt, which of courſe would, to the 
-prejudice of the ſurviyor, have become an inheritable 
eſtate to the general heir of the marriage under the articles. 
pon this ground, if there had been eight younger chil- 
den, or more, the ſhare, of the only living child would 
bare been reduced to a ſmaller ſum ;, yet it is exprefily 
directed by the parties that each child ball, if circum 
Fances will allow it, have 10,000]... but it was not in- 
tended” to abridge any part of that portion for the benefit 
of the eldeſt ſon, when ĩt is expreſſed that. an ay younger 
a e taken the Whole. 
. Codoginched in con 
W to give any part of this to the ultimate taker 
in remainder, lady Margaret Bentinck, his youngeſt 
daughter, whilſt there were any children or iſſue remain- 
ing of his eldeſt daughter lady March j yet upon the con- 
ſtruction contended for ſhe may inherit this preſent ſhare 
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I ruznErFORE lay it down as a 8 n that 


| Wr exits ln ann bien of a landed 
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property: that croſs-remainders Waal de eſtabliſhed be- 
teen the parties. 

Tax af of patiament has lf mater juſt where « te 
were. 

1 err her in the webs Cale the court will, con- 
tary to the legal import of the articles upon the n 
nent of the parties, conſtitute croſs- remainders. 

N. B. Ir was much for, defendants that croſs- remainders 

could not exiſt between more than two by implication; 

that the rule; however ablurd in its commencement, had 
been ſtrongly laid * by Judge Dodridge, and recog- 
nized in the Caſe of dy lord Hardwicke, 
which warranted the foundation wht ber ens ene T lord 
arten _— 1 8 


— — 


QF n= 8 © = BZ 


- 
bd 


on we 40 Ney Tis lod chanellr "Api gave 
is decree. i in this cauſe. * 
Having ſtated the Wenn denied: into by lord 
Cadogan, the limitations in the articles, the ſtate of the 
finily, and the bill applying to the court of chancery to 
tire& che money to be laid out, the general decree given 
for that purpoſe, the marriage of lady Caroline Lenox 
wich mr. Fox, &c. and the propoſal made by the duke to 
nr. Fox, &c. to purchaſe the eſtate, and to ſecure 10,000. 
to each of his younger brothers and ſiſters as before men- 
tidned, the reference for that purpoſe to the maſter, and 
his report of the propoſal, in conſequence of which the 
younger children petitioned parliament to have ſuch-pro- 
polal carried into execution, he proceeded, That the ena&- 
ing clauſe in the act confirmed the agreement, and directed 
that the duke ſhould be allowed to purchaſe the eſtate in 
queſtion, and take the reſidue of the money in the funds, 
conſiſting of bank annuities,! upon paying the portions 
therein directed to be paid, and ſecuring, as therein is di- 
Tees; 10,000]. . piece to each of the younger children, 
* fembinedunpuid;and who wereunider age: 
7 b + | DOS, Hs 
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2 chis recital is, has it at all affected the preſent caſe; 


| EASE ON THB CONSTRUCTION OF 


ee e ALISON 
no alteration in the limitations of the articles, but ſeems 
to have had in view to confirm them totally). 

Ir is mentioned in the recital, that the younger chil. 
dren; att intitled as tenants in common to eſtates tail, with 
eroſs- remainders in cafe of the death of one ar more of 
them. But though: this recital is inſerted in the aft, yer 
ne mie n n the, e parts which 
in quite ſilent as to that queſtion. 

ae thn 
tlie duke of Richmond is bound by this recital. If it had 
the younger children, though founded upon a miſrecital, 
yet it would have been concluſive againſt the duke of 
Richmond, and eroſs-remainders clearly have been eſta. 
 bliſked; mough generally ceritals in private acts of par. 
liament, or in deeds, are not binding to the parties, nor, 


\ 


therefore: the queſtion is fairly open fot the duke to con» 
tend, that there were no croſs-remainders eſtabliſhed under 
the articles between the younger children, and tliat as his 
re, b, 2s ext remainder-maps i eile her fur 
| " Dor, this racial; though. not conclulive, wilt have fons 
weight; for it ſhews that the perſons who prepared an 
paſſed the act looked upon the articles in that light; which 
the court will pay a regard to, though it may not be of 
opinion that ſuch recitals ſhall conſtantly bind. 
Tuts court will always conſider articles as preparing 
ſomething afterwards to be completed, and it is the coultant 
rule to look upon them 3s merely the heads of the points 
by them to lay before counſel, in order to direct and guide 
them to carry the intent and ſcheme of the parties into 
: . 
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court for that purpoſe, the court will mould them in fach 
manger as to comprehend what appears to be the maniſeſt 
intent and deſign of the partios, not paying a nice adhe- 
rence to the legal ſenſe or operation of the words which 
gay, be made. uſe of in framing the articles. It would be 
endleſs to go through all the Caſes where this court 
has interpoſed, and directed articles made previous to ſet- 
tlements on marriage to be carried into execution di- 
ſectly different from the technical bare ſenſe of words. 


& * 


where the articles were n 
technical ſenſe of the words, 
ene 
ul on ad July 2743 before lord Hardwicke, which he 
tated at large alſo; and cited Weſt and Eriſſey, 2. P. 
Will. 349- at large, to ſhew how far this court will go in 


Pa. SS. 8257 


* 


CS, 


| the conſtruction of articles made previous to marriage, di- 
reed a limitation to daughters generally in ſuch articles 
v be carried into execution without directing ne 
wundere to be drawn between the daughters. 
Taz Caſe of Hanbury and Price ſhews plainly that 


SP EFAP ES 


of 


flat Caſe the remainder was to the iſſue of the marriage 


harriage, to take as tenants in common, and not as joint 


jemainders in tail. 
Tux words of the articles ig this preſent Cale are ge- 
dera and clear, that the parties meant the limitations in 
tie common courſe of ſetilement, and the commer caurle 
mh aner e e aig 


SEES EAA AE 


The Caſe of Trevor and Trevor, in 3, P. Will. is ſtrong, 


ſrecting the execution of articles made prviews to de 


D 


ms the conſtant practice of my Jord Hardwicke; for i in 


generally, But he directed eſtates tail to be given to the 
iſt, dc. ſons, with remainder to all the daughters of the 


mn 464th bein of eee 


We I. 
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due any benefit in this 60 OO0l. while there were an 


| bas been made to dis court for carrying! articles int 


ener oh THE CONSTRUCTION or 


_ "> vexieve there is no- Infigncs where crofs-remainders 
upon articles have not been directed, when application 


in alt the Caſes I can find thy hve bon anon 
granted. nrtic 
Hanz ihe bntent of the parties is moſt Major the 
face of the articles, (via.) that the eldeſt fon ſhould never 


younger children or iſſue of the younger children to 


ke This portion of the'youing Iady is to be lid out in 1 


* 


» 


\ not revert to him if there were any children of the mar- 


| | fation in regard to the 20,000], with which he obſerved it 


Hand. 
HE d Ae the" Mekong ar the "articles. It is 
eee that the land ſhould I dhe 


viage to take it; and in that light this 60,000. ſtands juſt 


. ._ upon the ſame grounds with the 20, ol. limited tour 


Founger children by a former part of the articles, which Wi | 
ii is moſt clear he never was intended to be benefited by Lawn 
any part of, unleſs in the event of a total falure of children 


| * marriage. Rich! 


HE then ſtated . flies n the articles, omitting 
that part of them under the videlicet (obſerving that ought 
to be read in a parentheſis), and compared it to the lim 


correſponded exactly; arguing from thence, that what was 
Inſerted in the parentheſis ought to be read by itſelf, : 


Sid make up a diſtinct ſentence of itſelf: tri echr 
EE read it, he proceeded to ſay, the coiſtruction to be pu poſh 


upon it was plain and obvious, that as . rfl ep 
child. or —_ the eldeſt erer take no ps 
1 83 contended for e deal of . lams 


© Juke of Richmond is to be eftablifhita,” lord Cade ſeter 


might have come/into a great ſhare of the 60,000l.; f. 
W 
chüldret 
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"dren of the marriage, and that two of them had died 
fants and unmarried, their ſhare being veſted muſt have 
one to the duke; in caſe of whoſe death without ſuffer- 
kring a recovery, two thirds: of this ſum would have 
gent back to lord Cadogan, againſt the expreſs intent of 
But if the words are 0 plain as to require this 
moſtrufion, the parties muſt ſubmit; and it is inſiſted 
or the duke that the words of the videlicet are fo plain in 
lis favous,.. that this court cannot go _—_ the technical 
enſe of them 

Bur I find no ſuch 11. no i Caſe; 1 chat the 
jpatrary is eſtabliſhed is true, and this court will always 
ye ſuch words in marriage articles that interpretation 
wich ſeems beſt to concur with the general ſenſe of the 
prties directing the drawing of ſuch articles, however the 
kl technical expreſſions may ſeem to militate i 
tat conſtructive ſenſe. 

lu the Caſe cited from Veſey, lord Hardwicke, laid it 
lawn very fully upon this ground, 

IT is ſaid that muſt have been the ſenſe of the duke of 
Richmond and the parties at the time, 

Bur I think the contrary is evident ; and upon ſearch 
[can find no Caſe wherever ſuch an intent was given to 
he parties by this court in the caſe of marriage articles, 
ut all run upon wills. 

r then cited the Caſe of Coomber and wn, 2. Strange 
Wo. to new, that theſe words are not neceſſarily ſuch 
kchnical words as of courſe to be conſtrued to defeat a 
pllibility of croſs- remainders, as is contended for by the 
like of Richmond, and dwelt much upon the diſtinc- 
tion made uſe of by lord Hardwicke between expreſs i in- 
kntion and neceſlary implication, He then cited Wil. 
kms and Brown, 8. Geo. 2. which is faid to have been $24 
#termined on the principles of the Cale of Coomber nad 
RM | 


| HAyE a hots of the Caſe, and, though a young note- 
s | T7 | | X * taker, 


a * a4 


word beirs in lord Hardwicke's note inſtead of iſſue, a 


| on his part, and are faid to be deciſive in his favour; bu ad t 
Wert do be liable to have been conſtrued otherwiſe, if ti.p.1 
E: ſenſe of the parties had appeared different. 
| per of coaſtruing wills and articles ; but the mode of ca 


Cate of Bate and Coleman, x. P. Will. 142. where 


beads to direct the counſel how to convey diſtintly 


Tope of the articles taken at one view, that it was cer 8 du 
 taialy the intent of the parties that lord Cadogan ſhouk Tn 


© the marriage; and it is equally plain the eldeſt ſon v 
> never intended to be benefited, os to take; any ging w 
dere were N children capable of taking ur 


EF ˙ the Gal gran the artghee by © 


\ 


ES EASE ON THE CONSTRUCTION or 
been fn i ene, with ſerjeant Barnardiſton 
1 Next comes Davenport and Oldys, 3 Sher! 1 fl ah 


mentioned by Atkins, vol. i. 579. 
Lonn Harxpwicks, decreeing in this Cale cited onl 


$22 the Cale of Coomber and Hill, but did not quote it as th 1 


of his decree. Tn. 
Tazsz are the three Cubes cited by the dukes counſe 


upon ſifting them, I am. very clear lord Hardwicke did no L 
conſider them fo clear in point of the technical ſenſe, ; 


Tr has been Haid, that there is no difference in the man 


ſtruction is very different, as appears very plain from tt 


Harcourt expreſsly takes notice of the difference betwee: 
a will and articles; and lord Hardwicke recognizes th 


pe Gfference very ſtrongiy in the Caſe of Weſt and Eriſſe T7 


articles being always looked upon as mere minutes 


ſeveral beneficial intereſts and eſtates to the ſeveral yer 
bons intended to be benefited, according to the whole i 
tention of the parties, appearing. from. the general co 
FryStion of the whole ſcheme of the articles coded an 


compared together. % 
Now, in my opinion, it is evident, — the whol 


take. no part of this 60,0001. unleſs there was no iſſue lord 


i ' „ ' 
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is to ſtand, the reſpective ſhare of any younger 
. and unmarried being veſted, would 
n the duke of 
I, during the exiſtence of the preſent younger 
Et ee! from which circumſtance the 
ae ef thi ioke Wes 
jk 'endtely conttary tothe ſpirit of the articles taken 
lively and together. 
PT revital,'us 1 obſerved before, has ſome weight ; 
tedhittibutes therefore to ſtrengthen me in this opitiion ; 
rr think the duke is bound 
i yet I cannot help laying ſome ſtreſs upon it, being 
Sroughly convinced that the two learned judges who Lord chief be- 
uſed the act maturely conſidered the ſcope of the articles; on ara 


and 
lit was manifeſtly their opinion, that that conſtruction — 


b 1 have laid e enen 
den to the articles. = 

Ir the point was not Clear, it was at leaſt their plain 
ts true, they had not heard the matter argued by 
bunſel ; but no doubt they ſettled the act with proper at- 

; therefore it has its weight g 
[Try we bk jm men, and well verſed did paced 88 
of a court of equity: I am ſatisfied with their opi- 

, and they permitted eroſs- remainders to be inſerted. 
FR 1 collect the ſenſe of the articles from the ſpirit 
the whole, from which it is as plain as poſſible the 
let child was never intended to take any ſhare of the 
hoool. fo long as there remained a younger child in 
king to take, under the expreſs words of the articles them- 
Nes; for if there had been one younger child only, that 
bild was to have taken the whole. 
Tux ere 
Nord Cadogan, which I mentioned before, and the clear 
EW hs Wieder that that event ſhould never 
en while there was any iſſue of the marriage, corro- 
|  *  borates 


: 


_ Solicitor general. 
n 


favour. of that ſenſe which, I have given to the articles. 


« a- piece, with accruing intereſt at 41. per cent, from the 


r dan ofthe 20nod 3 hoes. 
nne, 


perſonal eſtate came to her. In ber caſe perhaps ſome 
| agreement is made to che contrary. 


* * : 


*w 


| ++ CASE; oN THE-CONSTRUCTION, Kc. 
borates me in this opinion, and ſeems to me concluſive in 


oF THEREFORE let it be decreed, That the duke pay 
« the 10, 000l. among the younger children; viz. 20001. 


2 


« death of lady Cecilia. 


A bout was ſtated as to lady Sarah Bunbury's ſhare 
the being under articles of ſeparation from her huſband. 

Bur the chancellor obſerved, That made no difference, 
= huſband being nevertheleſs intitled to receive what 
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RF 


AN 


Tus ftrit way in theſe. caſes is, to,grder the mone mind 
to be paid into this court till the maſtergnakes his re 1. 
port whether the ſettlements made on the rapective mar ou 

riages of the ladies intitled. is adequate; becauſe, if not that 
4 fiir groviſen may be mije fie Saws from he fur « ayon 
be paid in. 4 : ſtew 

Bur K e 121 

Ir had better be done in the uſual way. Warr 

amt Sos 7 ip #6 dene 

and 

Th Salle, v. Maurice, D Dom. p 11, I 
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No XIII. 


The « Rvtied 7 — pertaining unto „ WEST. 
SHEEN, PETERSHAM, and HAM ®, 


HE rule of cuſtomes ode the fel Gp hey" in 

the fourth year of the reign of King Edward the 
th, which cuſtomes were granted heretofore by the 
Lordſhips of Weſtſheen, Peterſham, and Ham; which we 
the tenants do hold our land by the ſaid cuſtomes, &c. 
waNORs, granted by the King and Kings, time out ol 
mind, as hereafter followeth, viz. © 

I. ImpPrIMIES, it was granted to een 
ſhould have à court yearly, at the will of the lord; and 
that all the tenants thereto belonging ſhall thither reſort 
upon a fortnights warning, by a precept made by the 
ſteward directed to the bailiff, and he to give warning 
wainſt the day; and thoſe that come not at the ſaid day ſo 
wrned- by the bailiff, ſhall forfeit the firſt court two- 
ſence, the ſecond four -pence, the third court nens 
and fo dauble every court his forfeit. 

IL Tax ſecond part of our cuſtom is, md. 
ſteward and the lord, with the Kings tenants be afſembled 
n the face of the court then called together by name and 
ſworn, that then the ſaid homage ſhall * enquire. weither 
tat any of the Kings tenants be deceaſed, and to preſent 
tis name and next heir, or whether he died ſeiſed or not. 

III. Tur third part of our cuſtom is, that if any tenant 
bo die ſo ſeiſed, that he dicing ſo ſeiſed, then that which de- 
cended ought of right to by cuſtom of our Ma- 
r to the youngeſt ſon his heirs, and if he have no 


* The preentartcls is here printed from 2 copy taken from 3 record 
Att: cp 


"ou: 


74 


"ſon, to the youngeſt daughter and her heirs; and if ſle 


| heics far over; a9 awlf 51497 5 "ts 
$4 IN. Dn fourth, pact. of our cuſtom is, if the fd. 
"high, ſurvwiveth him, and if the ſaid wife do come into 


of the heir, the third part of the rant during her life; and 
1 8 ane ee i of 
. 7 


If none effect, except it be in the entramity of death: and 


unto, the ſaid tenants ſhall bring in the ſaid ſurrender at 


chat we do keep the houſen in ſufficient repaitations; and 
A we do not keep the repairations, then ſhall the lord ſeia 


CUSTOMES OF WEs Tur PETERSHAM, AND nA. 


die without iſſue, to remain to the next of his Kin; and if 
there can none of the kia Be foutid, then to make claim 
to the lord, that then the lord ſhall by our cuſtom ſeize 


way grant ſeiſure to 
nes der and their 


A new 


ant do die without illus, and ulſo ſeiſed, having a wit 


dhe Haid court and make claim unto the lands after the de- 
ceaſe of her buſband, then (he might haye by our cuſtom 


V. Joan Gb beta o cartons bn ds i any . 
eee Aae den Aci bees ds of of bi 
Wife, or to his heirs, that then he muſt deliver it up ir 
the hands of to of the Kings tnvanys pf e dd le 
ſhipz and if he deliver it but to ane, that frands void and 


further, when the fajd tenants have received it to the uſe 
of their wives or their heirs hom they liſt to make it 


Kid ſurrender to be void and of none effect. 
VI. Tur ſixth part of our euſtom is, that 


our manor at the will of the lord, and that we may lof 
op, fell by the ground, wood and timber, and carry it 
ay without any forfeit makeing of lands and houſen, ſc 


i io ix hands and take the prof mcf une i 
"i WWW 
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CUSTOMES OF WESTSHEEN, PETERSHANy AND Halt (83 
then to fine with the Lord and ſo to have our lands again 
rr 
kis aſſigns after that we have payed our fine. | 
VII. Tas ſeventh part of our cuſtom is, Maw 
dat holdeth lam of our ſovereign Lotd the King do ſue it 
out of the ſaid court without licence of the Lord of the 
ble, he to forfiet all his copyhold which he hath lying 
within the Lordſhip, except it be brought by the com- 
mandment of the King or of his moſt honourable Coun« 
ll, and furthermore, whether he came to it by inheri- 
tance or purchaſe, and ſo holdeth it to him, his heirs, or 
affigns, and ſo at the time of his death to deliver a ſur- 
render unto his next heir, and if fo be that after the death 
of any ſuch tenant the heir doth give, ſet, or lay to mort- 
g2ge, any-copyhold lands lying within any of the Lord- 
ſhips, before che ſaid heir be admitted tenant and hath 
paid his fancy according to the faid cuſtoms of the manor 
of the ſaid lordſhips; that then all ſuch faid ſurrender and 
mortgage made by the ſaid heir ſhall ſtand clearly void and 
of none effect, by our cuſtomes., . | | 

VIII. Tun <ighth part of our cuſtom is, that the Lord 
ks GU) may att, "nnd fore; all manncy of onldy and; void 
ground, by coppy to any man that will take it, paying a 
ine to the Lord, and yearly quit rent to the King, for 

he Lord is bound to augment the Kings quit rent one 
year. better than other hy. ne; cuſtoms ſc 
ad three Lordſhips.. 

IX. Tus ninth part of our-cuſtom is, that all our lands 
ode and moernble; which ieth-abaced in the common 
Aide, is as common once a year, except certain cloſes, | 
which lieth incloſure ; and for all the common. fields one 
tenant to enter common. with another in all vacation times, 
but not betwixt our Lady day in Lent, and Michaelmas ; 
and every. man that holdeth af the Lord a tenement of land 
. 
Vet. I. 897435 that 
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eee 
three kine, tuo borſes, one mare or gelding, and that 
no man which. hath ſold all his land from his houſe ſhall 
eommon ſot no; more but his bare houſe, that is to fay, 
SS 
keep hy our cuſtom. eh two 

* e enden is hat it any tag 
of our fovereign Lord the King, within any 
of the Ls ee dovait dawn any parcel.of freehold hin, 
between, twa parcels of coppyhold to the intent to make tha 
eopyhold land. freehold, then the tenant fo doing ſhall for- 
It all his coppyhobd. . 
Lordſhips, by out cuſtoms. 

Am eee fine 209 t6- 
| W wood GN fets ee e fere- 
rat Lordſhipe portion and portion alike, and to carry home 
10 their own houſes for their own uſe'; and that no man or 
women keeping a common brew-houſe, or bake-houſe, fel 
no munner of wood, or furze, or thorns, to bake or brew 
wichall, except he be a tenant in land, he ſhall have no 
eee 
do ur cuſſo mm. * 

15 — dots pier ir Culdins fs, that the 
uit rent of dhe land bHlonghig to the Lordſhip of Wett- 
een, is two- hence the ' acte;/and ſre-pence the houſe 
_ withoutland, the fine of the . 
quit rent. The quit rent of Peterfham, and 

| foir-pence'the acre, and ſaxcpence the houſe, and the 

As one years quit rentſ every tenement is ſeven ſhifings 
und ſte· pence by our ouſtom. And wits all theſe cuſtoms 
we the ſaid tenants of me Lordſhip, we all do hold and 


„ eee 
ind. 
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eosrouts of weiTsitern, Prafaon a, AND HAM. 
remembrance, done before John Judgell, one of the Kings 


honourable Counſell, and John Warman, then the Lord 


of the ſoil for the- time being. IN WITNESS whereof 
John Hart, tenant, William Ballat, tenaut; John Howe, 
bunt, John Brewell, + eta William Thorn, tenant. 
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ARGUMENTS 3 LORD CHANCELLOR + and 
of the LORD CHIEF JUSTICE n. KING" 
BENCH +, in the DOUGLAS CAUSE, in he 
HOUSE of LORDS, Fen. * net. 


Loap Cnane mien. 


HE Cauſe before us is, perhaps, the moſt ſolemn and 

_ important ever heard at this bar. For my own ſhare 

1 ank wiqmnddib/with/ Op quis 3 =6d heving with af 
poſſible attention conſidered the matter both in public and 
private, I ſhall give my Opinion with that. ſtrictneſs of 
 Impartiality to which your lordſhips have fo juſt and equi- 
table a claim. The queſtion before us is, © Is the appel- 
4 lant the ſon of the late lady Jane Douglas, or not?” J 
am of the mind that he is; and own that a more ample 
and poſitive proof of a child's being the fon of a mother 
never appeared in a TY r .- x ings ave 
. e 
2 afdebp pine abhiced Bibuart; Aug 
en arten Her pregnancy in 
January 1748, and the progreſs of it, were obſerved by 
many people: at Aix la Chapelle it was notorious; he 
Nays were widened ; the nuns of the convent of St. Anne's 
- diſcerned it, notwithſtanding lady Jane's - ng 


„ Lord Camden. 


PIE ESESVSPESSRREESTY 


+ Lord Mansfield. : 

1 The following Arguments gave occafion to the production of a 
| ication intitled, © Letters to Lord Mansfield ; in which the argument 

in favour of the Appellant are very ſtrongly controverted, and the conduc 
of the Guardians of the Duke of Hamilton, in bringing this T 
cauſe to an ifſue, is vindicated with great ſores and elegance. 
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maid ſervants are poſitive as to the fact; the earl of Craw- 
ford wrote an account of it to the duke of Douglas, not 
«an hearſay," but as a fact, of which he himſelf was fully 
atisfied- by "ocular inſpection: and if there be a preg- 
nancy,” there muſt be a delivery; which accordingly hap- 
pened by the poſitive evidence of mrs. Hewitt, who has 
depoſed, that *&ſhe received them into her lap as they 
came from lady Jane's body.“ She was delivered of twins 
on the 1oth of July 1748, at Paris, in the houſe of madam 
| Brun, in the Fauxbourg de St. Germain. Lady Jane's 
ability to bear children is eſtabliſhed by many witneſſes; 
wl'6-enifarriage after the'bivth' of the twins, till more. 
and more proves the delivery. 

Bor, my lords, there is dean cs leſs convin- 
ting that the appellant is really the ſon of lady Jane, and 
this ariſes from the uniform tenderneſs ſhewn towards him. 
Tis in proof that on every occafion ſhe ſhewed all the 
fondneſs of a mother : when he caſually hit his head againft 
a table, ſhe ſcreamed out and fainted away: when her huſ- 
band, the colonel, was in priſon, ſhe never wrote to him 
without making mention of her ſons: ſhe recommends 
them to clergymen for the benefit of their prayers: is 
difonſalate for the death of the youngeſt : takes the Sacra 
ment: owns her ſurviving ſon: does every thing in her 
power to convince the world of his being her's : bleſſes and 
acknowledges him in her dying moments, and leaves him 
ſuch things as ſhe had. Sir John likewiſe ſhews the 
ſame tenderneſs in effect; he leaves him 50,000 marks by Le 
a bond in September 1763, ten years after the death of 
God, that the appellant is the fon of lady Jane; « I make 
« this declaration, ſaid he, . as ſtepping into Eternity.” 
A man that is a thief may diſguiſe himſelf in public, but 
has io ecalion for any wall when in private by ha- 
ſell. 
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nir of LORD CAMDEN AND LORD MANSFIELD 


T'xt388 {palitive declarations: convinced the duke of 

Douglas, and he left his dukedom and other eftates to his 

nephew, dhe appellant, who was regularly, farved heir 

thereto in September 1761, when he was poſſeſſed of al} 

the birth-right of a ſan, ſo far as the vaths- of witneſſes, 

the acknowledgment of parents, and an eſtabliſhed habit 

and repute could go. The cruel aſperſions thrown out 

againſt lady Jane and the colonel bad been refured by the 

bop. hb. md. late duke of Argyle and the counteſs of Stair?. ' No mor- 

Fir qal dpulned the appellant's being the fon of lady Jane, 
major Cockran, who is married to Stuart's fiſter ; White 

of Stockbriggs, a principal actor in theſe ſcenes. Theſe 

doubted the matter; and : as by concert, went over 

to France, not to procure eyidence of a real fact, but to 

Bee. ſuborn witneſſes to eſtabliſh an article that never exiſtcd, 

"BY except in their n imagination: the deſign was bad, and 

| the means to accompliſh. it were no leſs criminal. Tig 

peadleſs to follow the ſearcher through all the ſcenes of his 

enquiry; che reſult of which was to return to Scotland, 
3 : enter an action againſt the appellant, and bring his own 
11 father to condemn him, at a time when the old gentleman 
n was in a candition every way deplorable*, And taking 
advantage of his inaccuracies, he makes a ſecond tour to 

Faris, Were he publiſhed a manitaire entirely to ſeduce 

witnelles, and influence them to commit the þlackelt per- 
1 
Jane Douglas, and of mrs. Hewitt ; aſſerts 

that they had purchaſed two children, whom they wanted 

de impae upon the warld in order to defraud a real ber ef 
an immenſe eſtate and fortune; and inviting all who 
<ORAE M8 into the matter; 3; come. 49 Yip Jodgings 

hich he particularly deſcriped. 

M. Srvanx certainly appeared kme be guardian of 

b can FOI * * Which 2 
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reral to their on deſtruction, and in hopes of a reward. 

Among the number of thoſe was madam Mignon, a glafs - 
manufacturers ſpouſe; who, aſter converſing with An- 

drew Stuart and his clerk, and receiving preſents from 

them, comes in before the Tournelle Criminelle and de poſes, 

that ſhe had fold her own child to foreigners whom ſhe 

did not ſo much as know. Can a woman forfake her 

& ſucking child?” is a rhetorical remonſtrance handed to 

us from the higheſt authority. The thing is incredible, and 

yet the woman has ſwore it - a circumſtance ſufficient 

to render her teſtimony of no force when oppoſed to the 

dying declarations of lady Jane Douglas and colonel = 
Stewart, and to the poſitive oath of mrs. Hewitt, wWhoſe 
character is eſtabliſhed + upon a very good foundation: 4 See p. 250 
but take the declaration of madam in all its extent, yet 

ſhe has faid nothing to affect the appellant; the time when, 

her not to have been the mother of the young gentleman 3 

his complexion; the colour of his eyes and hair, prove 

that he wyas not her s. The ſame thing might be ſaid of 

the ſon of Sanry the rope - dancer, whom the counſel for the 
reſporident would infer to be the child Sholto, the younger 
of the twins; and, as a ſtrong -proaf of the fame, urged, 
the two were but the fame identical perſon under different 
names z and your lordſhips were intreated to keep in your 
view the rupture under which each of them laboured in 
order to prove the identity]! But how. comes all out ? 
Sanry's child could ſpeak in November 1749, but Sholto 
could not utter a word for ſome months after he came to 
Mrs. Murray's houſe in December 1740. And now evi- 
dence is offered to be produced at your lordfhips* bar, 
"that the child Sholto had no rupture in 1749; nay, that he 
vas as ſound as any pefſon within theſe walls: certainly 
mr. Murray, the moſt material nn. 
F madam. 
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in any other manner as by a delivery; had ſhe been ill 


| ceived them; but obſerving they were not originals,. ſhe 


court to fir John, when under all the miſerable. circum- 


 Chalers, in the Ric St, Martin, is contraditory and in- 
| . his books being every way defective and erro- 
* p. % 


wn lordſhips have heard much ingenuity diſplayed in 
achreqerart. het lady: Jans's prognancy ares imaginary; 
the ſymptoms are allowed, but the reality is now denied; 
lady Jane, er any other woman, had ſuch ſymptoms, it 
is impoſſible. ſhe could have been eaſed of them fa ſoon 


of a dropſy, her bulk would not have been totally dimi- 
niſhed in ſo ſhort time as from the ad of July to the firſt 
week in Auguſt; when all who faw her at Rheims con- 
cluded. that ſhe had but lately lain-in. Great ſtreſs has 
been laid upon the letters faid to have been forged in the 
name of Pierre la Marre, the. man midwife, the perſon 
who, delivered lady Jane. I admit them to be forged, 
and yet this fargery is with me a proof of lady Jane's 
innocence, Sir John's hardſhips are admitted; and if he, 
aſter ſo long a confinement, ſhould cauſe the letters that 
had paſſed between La Marre and himſelf to be tranſcribed, 
in order to amuſe himſelf or to ſatisfy lady Jane that they 
were not loft, it was no way criminal. Lady Jane re- 


laid them by: ſo conſcious was ſhe of her own innocence 
that ſhe did not uſe them; nor ever would they have made 
their appearance had it not been for the conduct of Andrew 
Stuart, who, upon getting an order to ſearch lady Jane's 
repoſitories, found out theſe letters, produced them in 


ſtances of a man groaning under a load of years, inürmi- 
Tux evidence of Godfoi, the landlord of the E & 


Nor does Andrew Stuart appear in a favourable 
Ve in ti pri * 
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ann 
natter ; neither the one nor the other recollected lady 
hne Douglas or her huſband, till Andrew Stuart, de- 
firing a fight of the Livre d Inſpocleur, he found two ar- 
jicles, one of them mr. Furnil, Eſcoiſſois, et ſa famille ſont 
ri dme Fuillet 1748; and this he poſitively affirms, with 
caths and inpregations, to be the hand-writing of fir John 
Stewart, with which he pretended to be thoroughly ac- 
quainted 3 but he was obliged to retract when other poſt- 
wes were found to be of the ſame - hand-writing : this 
poſtage was found to be poſterior to one written on the 
2th, and the landlady of the houſe declared that ſhe her- 
kif had marked it down. He had fifteen rooms and ten 
doſets, which they pretended always to be full, and yet in 
their book it does not appear there was above three per- 
ons in them during colonel Stewart's abode ; and what is 
pretty ſtrange, they had many women-lodgers during that 
year, and yet they depoſe they remember none but this 
kly whom Andrew Stuart would have to be lady Jane 
Douglas. They even differ with reſpect to the names of 
their ſervants. The counſel at the bar have acknowledged 
the inaccuracy of the books, owing to the avocations of 
de man 'elſewhere, and to the inadvertency of his ſpouſe, 
continually hurried by a multiplicity of buſineſs. Beſides, 
poſtage in a book ſuch as the Livre d Inſpefeur, which, 
lite a waſte book, contains things juſt as they occur ; or 
he Livre & Epenſe, to which the articles of the former are 
tansferred; bear no manner of convincing proof that the 
perſons mentioned in theſe ſtaid at ſuch and ſuch places, 
being a cuſtomary thing to mark down the name of the 
perſon the moment he takes the lodging; and it is notori- 
ous that many perſons have paid a week, nay a month's 
odging, without ſleeping a night in it; and this is no more 
than equity, fince the ſame was reſerved for their uſe. 

Bor here, my lords, the purſuers in this affair have 
Wroyed their own cayſe ; they have brought a fort of 
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proof that lady Jane Douglas was at Michelle's 45 

| | called Le Petit Hotel d Argos, in the Riie Seryente, F. 
1 2 ——— 
> byes fl would prove her to have been at the houſe of Godfroi, of 
en © much has been faid and heard. Michelle and 
Gollfeoi diſagree in Every thing except in the irregularity 
„ ef their books; and indeed it is hard to ſuy which of the 
5 to encels moſt in that particular. But not to inſiſt on 
| die ipregularities, it is proved to be the practice in Paris 
_ and of Michelle in particular, to write people's names in 
_ Gheſe police books as entered on the day the room waz 
r rs rare. 
after,  - . 

e ie tedious} and yr 
the importance of the caſe requires it. One madam Blain. 
ville ſwears, that on one of the days between the 8th and 
= #36 of July ſhe accompanied lady Jane in a coach to 
mes view of Verailles, and at another time to ſee the 
Palace di Jandime; but this witneſs is in every reſpect 
_ contradicted by a multiplicity of evidence; and in every 
view her teſtimony appears to be abſurd and prepotterous, 
- Fiſt, the is contradicted by mrs. Hewitt, whoſe, depoſi- 
_ tion. bears great weight with me, as alſo. by other wit-W 
neſſes. For, firſt, ſhe, Blainville, ſays, that fir John and 
His family were eight days in Michelle's. before the child 
Lee ec houſs; whereas Michelle's family all 
x wear that he was brought, next day. Secondly, ſhe ſa 
= . that mne child was given to the nurſe La Favre the ve 
= night of his arrival; that ſhe ſaw her carry bim hom 
with her, and that lady Jane viſited him in the nurſe's 
houſez whereas, on the contrary, it is proved, that F 
yompined four days at the hotel during e 
Jane went nowhere: abroad, Thirdly, the depoles, tl 


no perſon. viſited ſir John and lady Jane duting their fl, 
nm whereas, wy the oath-.of madam _ | 
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eentleman viſited him there: but be that as it may, lady 
ſane was delivered on the 10th of July; and Blainville 
pes not fay ſhe went to Verſailles till the 27th; and it is 
0 new thing for a lady, however delicate, ſo long after 
very, to go ſo far in a country where the weather 
md roads are fo remarkably fine, in] the ente aber 
yay eaſy and convenient. 

ALL theſe objections to the reality of the appellant be- 
ng the ſon of lady Jane are imaginary, and hitherto have 
teen refuted, to the honour of the innocent, and the more 
imly eſtabliſhing him in the poſſeſſion of his birthright, 
They only tend to render her virtues more btilliant and il- 


WT uftrious ; for as the allegations never exiſted in fa& but 
n the imagination of Andrew Stuart, ſo when put to 


"be trial they muſt neceſſarily fall to the ground. Thus 
1 has afferted, that colonel Stewart received 350). from 
tog te earl of Morton's banker ſome days before lady Jane's 
, hing-in, and from thence would infer that her delivery in 
| madam Burn's, an obſcure houſe, was only to carry on 
. de impoſture; but now it appears that this money was 


jot paid till ſixteen days after, How unfortunate for the 
luke of Hamilton to be under the direction of ſuch a man! 
We who has involved him in fuch an immenſity of ex- 
penees ! and this by examining à multitude of witneſſes 
wor articles really foreign to the cauſe ; which indeed is 
ot the duke of Hamilton's, it is the cauſe of Andrew 
ſtuart, who has acted fo ſtrange a part as well deſerved 
the obſervation made at the bar with great propriety, 
| that if ever I was to be concerned in any buſineſs with 
him, I ſhould look upon him with a jealous eye.“ I ſhall 
not follow) the noble lord who ſpoke laſt through the 


pare of lady Jane Douglas, or the cauſe of the appellant, 
. ben. The queſtion before us is ſhort; - Is the "ap. 


as 


rarious deſcriptions he has given us of midwifery. His 
obſervations may be juſt, but they carinat affect the cha- 
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| right, declare him an alien and a foundling, I have flepe 


+ —_ 


delivery, at her delivery, and after it was over—to a 


mung one of whom died, the other is ftil aig: be 


© ARGUMENTS or v0 CAMDEN AXD LORD MANSFIELD 
| - pellintthe fon of lady Jane Douglas, or not? If there be 


ding brought againſt it; and in this mind I lay my hahd 


upon my breaſt and declare, that in my foul and con- 


| which finiſhing in about forty minutes, 
Lon MANSFIELD ſpake to this pupae 


an attack upon the virtue and honour of a lady of the firſt 


; that make up this long and voluminous cauſe, upon which 
Im now to give my Opinion before your lordſhips. 


pregnant in October 1747, at the age of forty-nine-years 


"OS. 


any lords within theſe walls who do not believe in a fu- 
ture ſtate, theſe may go to death with the declaration 
that chey believe he is not. For my part, I am for ſuſ- 
taining the poſitive proof, which I find weakened by no- 


— Gjence I believe the appellant to be her ſon. 


Tus duke of Bedford then ſpoke in favour of Andrew 
Stuart's procedure, and in commendation of the Tournelle; 


MY. LORDS, Fat 


I MUST own that this cauſe before us is the greate 
and moſt important that occurs to me : it is no lefs than 


quality, in order to diſpoſſeſs a young man of an eminent 
Fortune, reduce him to beggary, ſtrip him of his birth- 


and waked upon the ſubject, conſidered it upon my pillow, 
to the loſing of my natural reſt ; and, with all the judge- 
ment I was capable, have conſidered the various articles 


| I apprehend, that in the matter before us three thi 
are to be confidered—the ſituation of lady Jane before her 


which the chancellor has ſpoke with great propriety. It 
is proved, beyond a poſſibility of doubt, that ſhe became 


à thing far from being uncommon, as is atteſted by phy 
ſicians of the firſt rank, and confirmed by daily experi 
ence ; and that in the month of July ſhe was delivered 6 
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bay Jane Douglas as their ſon ; nor can he be wreſted 
om. the hands of his parents, unleſs ſome other had in 
their life-time claimed him as their ron 
iſtifable way. 

Tas n e 
lat as an impoſtor; for an impoſtor, in the ſenſe of the 
un, is a perſon who wilfully and knowingly pretends to 
de a different one from what he really is, in order to de- 
fraud another, and to impoſe, under a fictitious nameg 
upon the public. If any be an impoſtor it muſt have 
deen lady Jane, whom they ought to have proſecuted in 
her life-time, and not at the diſtance of nine years after 
her death. The method of diſcovering an impoſtor is to 
bring his accomplice to the court before which the im- 
poltor was arraigned ; and if, after a fair trial, the ac- 


fuled perſon be found guilty, let him take the conſe- 


22 thereof: but this the reſpondents have neglected: 
the appellant has been for five years four months and 
twelve days the acknowledged ſon of lady Jane Douglas, 
ad for thirteen years and two months the ſon of {ir 
John Stewart, before nem 
of his parents, his birth - right, and his all. 
As the lord chancellor has anticipated much of what 
Intended ts ſpeak upon this ſubject, fo I ſhall only touch 
x the ſituation and character of the deceaſed, whom I re- 
nember, in the year 1750, to have been in the moſt de- 
porable circumſtances. She came to me (I being ſoli- 


woman was every way viſible, even under all the preſſure 
of want and poverty. Her viſage and appearance were 
more powerful advocates [than her voice; and yet I was 
afraid to offer her relief, for fear of being conſtructed to 
proffer her an indignity. In this manner ſhe came twice 
to my houſe 8 I knew her real NE] ; to relieye 


: 


titor-general) in a very deſtitute condition, and yet her 
| nodeſty would not ſuffer her to complain. The noble- 
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Hanover, was wrote to; he: ſeconded the folicitation of 
his brother. His majeſty immediately granted her 20d. 


- means. At that time 1 looked upon her to be a lady of 


ſenſe of the grandeur of the family from whence ſhe was 


_ ed from Henry VII. I took care that his late majeſty 


open country wick fire and ſword, Solnathius, the then king, ralſed forces, 


© 46 the Et laignage, the then: vcrnacukm of the country (++ Shake fer 


| A | 
* . | rebellion 


ARGUMENTS OF LOAD/CANIDENANS Lofi MANs igt 


which now was my aim. I ſpoke to mr. Pelham in hey 
favgur3/ told him of her ſirration with regard to her beg. 
wer the duke of Dooglas, and of her prefent {traits and 
4Afficittics.” Mir Pelham, without delayz laid the matter 
before the king. The duke of Newcaſtle, then'being at 


per au out of his privy purſe; and” mr. Pelham was 
ſon generous as to order 150. of the money to be in. 
fantly paid. I can aſſure your lordſhips that I never did 
wouble his majeſty for any other. Lady Jane Douglas 
was the firſt and the laſt who ever had a penfion by my 


the ſtricteſt honour and integrity, and to have the decpeſt 


fprung'; a family conſpicuouſly great in Scotland for a 
thouſand years paſt *; a family whoſe numerous branches 
have ſpread over Europe; they have frequently inter- 
married with the blood royal; and fhe herſelf was deſcend- 


ſhould be made acquainted with her family and name, to 
te intent that; though ſhe was married to colonel Stewart, 
= diffipated and licentious man, and who hat been in the 


* The riſeof this ſanity wat in 161, when Digeld Bane (Whit) 
came from the Weſtern Ifles with a confiderable army, and laid waſte the 


and came up with him at a place called Buna, in Arzyleſhire. The royal- 
its were routed, till a certain perſon ſtood in a defile with a ſpear, eAling 
out to the. fugitives to ſtop : ſome of the braveſt men crowded towards 
kim, and with theſe he fell upon the purſuers with a bravery that was ir- 
reſiſtible, His corps was augmenting every moment, and the viftory 
was ſnatched out of the hands of the conquerer. © When the particulars of 
the action came to be related to the king, he defired. to be ſhews the man 
who had made the firſt ſtand; he was anſwered by one of his attcadants, 


. Douglas 1) Behold tha black grey mare” On this he was called beſoie 
Solnathius, who gave him the name of GEGIY PE 


” 
TED — 
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lion 17 137 yet he would paſs it over, as fhie was of 
\ race who had always been eminently loyal, her brother 
having charged as a volunteer at the head of the cavalry 
in the year 1715 when his couſin the eatl of Forfar 
lied like an hero in defence of the government ; and that 
his grace bad, in the year 1745 treated the rebels and 
ir leader with contempt and ridicule; And indeed his 
5 from his wonted magnanimity, ſpoke. nothing, of 
er huſband, but treated her with all the reſpec due to 2 

ble woman of the firſt, rank and quality; one-who carried 

he appearance of a perſon habituated to devotion, 

ud for a number of years trained up. in the ſchool of ad- | 
xelty and diſappointment. ., 

þ it poſile, my lords, to imagine that a woman of lch 

4 family, of ſuch high honour, and who had a zeal ſenſe | 
of her own dignity, could be fo bale as th impoſe falſe 

dildren upon the world? Would ſhe have owned them 

n every occakion ? Was ever mother more affected for 

he death of 'a child than ſhe was for that of. Sholtog the 

jainger of her ſons? Will you, faid ſhe, & indulge me 

Þ to ſpeak of my ſon?ꝰ and cricd out with great vehe- 

ey, O Stiglts ?* Sholto! my ſon Sholts!” And 

ter ſpeaking of his death, ſhe faid, © She thanked God 
Stat her ſon Archy was alive! What; ſaid ſhe, would 
the enemies of me ahd my childrem fay, if they ſaw me 
hing im tire duſt of death upon account of the death of 
ky fon Sholto? Would they have any ſtronger proof of 
thei being my children thari my dying for them? She 
l infiſted; that the ſhwok the had received by the death of 
hdto;-andionticr griefs ſhe had met with, were ſo ſevere 
| het; that thee was perſectiy perſuaded ſhe would 
er letoberf bot confidered herſelf as a dying woman, 
| one” whe was ſoort to appear in the preſence of 
nighty Ge, and to whom the muſt anfwer. She de- 
d that the children Archy aul Sholts- were born of 
i body ad that there was one blefling of which her 
i N a 3 enemies 
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an ys 
and that ſhe could pray to/Almighty God for the life of 
< Her other \ſon; that ſhe was not afraid for him, for that 
„ God Almighty would take care: of him! and what is re- 
markable, the witneſs, Mary Macrabie, obſerved, that t 
dag? rar eee eee Would the 
| my lords, have bleſſed her ſurviving child on her death. 
n ane Would The have died with a lie in her mouth a 
5 - perjury. in her right hand? Charity, tht thinketh no evi 
will not ſulfer ine for a moment to harbour an opinion { 
. __ .cruef and prepoſterous. Or, can we ſuppoſe that tue 
people who had not wherewith to ſupport themſelves, woul; 
de folicitous for, and ſhew all the tenderneſs of parent! 
towards the children of creatures who, forgetting the fi 
Principles of inſtinct and humanity, had fold their childrer 

. to people whom they did not fo much as know by thei 
names. The act of Joſeph's brethren in ſelling him is re 

. preſented as wicked and unnatural ; but indeed the crit 

of madam Mignon and of madam Sanry, is ſtill more blac 

and atrocious. .'T'o carry this a little further, ſuppoſe lad 

Ine Douglas had-aRedd this out of a principle of reveng 
towards the family of Hamilton, yet fir John Stewart! 

= no occaſion: ti do ſo, much lefs continue the vindictiv 
8 farce after her death ; eſpecially when married to x 
ſpouſe. And here we may fee fir John as 4 eee 

"to the appellant as lady Jane; he was every way fond « 

dim; it is in evidence; I know it to be true: _"_ 
and I have been frequently at mr. Murray's wi 
| ee eee 
mortal harboured any thoughts of their being falſe chi 
ren at that time; I mean in 1750 and 1751. E 
"perſon. locked upon them as the children of lady ). 
| RO of col Stewart. The countels of By 


Anton, lord Lindores, nee 
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* hi: does the colonel hear of the PIO I raiſed - 
at Douglas caſtle, and of mr. Archibald Stuart's ſwearing 
that count Douglas, a French nobleman, had informed 
the duke of Douglas that they had been bought out of 
an hoſpital, than he returned an anſwer to mr. Loch, who 
pave the intelligence in a letter to mrs. Hewitt, and wrote 
tim in all the terms of a man of ſpirit cordially intereſted 
in the welfare and happineſs of his ſon; Both he and lady 
Jane' begged the favour of chevalier Douglas, a French 
gentleman and officer, then at London, to acquaint his 
couſin the count with what was faid of him. This the 
chevalier undertook, and fulfilled with the fidelity of a 
man of honour; and the count, in conſequence of the 
wplication, wrote a letter, not only to lady Jane but to 
ther brother the duke, in all the language of politeneſs and ' 
humanity, diſowning what was ſaid of him“. 7 See p. 22. Let 

Bor, my lords, the duke of Douglas himſelf was fully * 
laixfied of the appellant's being the real ſon of his ſiſter 
ay Jane; for, on beginning to be known after his mar- 
tage, and to reliſh the pleaſures of ſocial life, he became 
rery inquiſitive © about the fize,, ſhape, and complexion 
of the appellant, and if he appeared to be a ſmart boy.“ 

He employed fir William Douglas, and others in whom 

te could confide,'ts inquire” of 'ttirs. Hewitt, lady Jane's 

companion, and. of Euphemia Caw and Iſabel Walker, 

tt two maid-ſervants who had lived with them when 

toad, and obſerved their conduct in the moſt unguarded 

moments, concerning the birth of the children; he even 

karched. into the characters of theſe; and it appears, from 

the depoſitions of clergymen and gentlemen of the firſt 

unk in that cbuntry, that they were women worthy to be 

believed*, He even in perſon to viſit mrs. Hewitt, 2 gee p. 25. Let- 

Converſed with her in | of his gentleman, mr. 1. 

Greenſheils, concerning his ſiſter's delivery; and the ac- 

counts/given by theſe, like the radii of a circle, all point- | 

tg toward one and the fame centre, 9 the re- 
Vor. Uu. D d * _ Jlity 
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ality of lady Jane being er of the young gentleman, 
he was ſatisfied, re him for * N and 
left him his heir. 

Ix the duke of Douglas, after fo ations? an inquiry, 
was convinced, why ſhould not we? *Tis true, his grace 
has ſometimes expreſſed himſelf warmly againſt the fur. 
| name of Hamilton even in lady Jane's life-time, but never 
= | ſo warmly as to prefer a ſuppoſititious child to the duke of 
> that name ; for he only declares, « that if he thought the 
« children were lady Jane's, he would never ſettle his eſtate 
© on the family of Hamilton; nor did he, till after de- 
tecting the frauds and conſpiracies that had been ſo long 
and fo induftriouſly carried on againſt his ſiſter and him- 

ſelf, make any alteration in his firſt ſettlement. 
Arrxx the duke's death, the appellant was ſerved heir 
to his uncle, according to the form preſcribed by the law 
of Scotland, upon an uncontroverted evidence of his be- 
v e IO TING REIK pon of th 


= | * From mr, Orcenſheil's memorandum, in page 397. of the Defenders 
Proof, it appears, that White of Stockbriggs, a creature of Archibald 
Stuart's, afſured the duke of "Douglas, that lady Jane had hired a mob 
together about his lodging at Edinburgh; that on the fifſt news of lady 
; Jane's having borne two'ſons, ſeveral people, in the interett of the Hamil- 
D ton family, aſſured his grace that the thing was impoſſible at her time of 
| life ; that theſe children were bought out of an hoſpital ; that Stockbriggs 
_ * frequently infifted in this manner ; that duke Hamilton and major Cock- 
ran confirmed the ſame to be true (ce pages 13 an 20 of Firſt Letter): 
that his grace- often declared, That it was pity that his eſtate hould 
« go to people who would not thank bim for it; and if they had the ſame 
in their hands, they did not care if he was hanged, dead, and damne.” 
His grace bore the higheſt pefſenal regard for that duke of Hamilton whe 
died at-Bath anno 1743, and who was one of the fineſt men of the age; 
but he bad not the ſame regard; for that duke's ſom ; for after the rebel- 
, * lion his averſion was ſo viſible, that he would not receive a viſit from bim, 
. 1 | Except when he pleaſed. The diſguſt aroſe from duke Hamilton's going 
| | over to Licon at the time when the Pretender's ftandard was ſet up, and 
= never ceturning till all was over. When, on his firſt going to court, he ſolicited 
x me life of the unfortunate earl of Kilmarnoth, n lod 
A 3 
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fate; and is virtually acknowledged heir by the earl of 
Selkirk, and by the duke of Hamilton's guardians them- 
flvesz for theſe enter actions before the court of ſeſſions, 
&claring their right to certain parts of the eſtates, upon 
ſome antient claims which the Judges there declared to be 
roundleſs ; but in the whole action there was not the 
3 T was not the fon of lady 


'Tis needleſs to trouble your lordſhips with the con- 
4 of the reſpondent's guardians at Paris, and elſewhere 
won the Continent. Nothing has been diſcovered that 
could throw the leaſt blemiſh upon the honour of lady 
Jane Douglas or colonel Stewart: they have indeed proved 
her traits there, and his impriſonment here ; but both 
theſe, circumſtances carry a farther confirmation that the 
wpellant is their ſon; for in every letter that paſſed between 
dem the children are named with a tenderneſs ſcarce to 
k believed; whereas they been counterfeits, as 
pretended, they would ve been apt to upbraid one 
wother for an act ſo manifeſtly tending to involve them in 

11 
8 osx, my lords, that Mignon, the frat 
turer's wife, the pretended mother of mr. Douglas, had 
lepoſed the ſame things in lady Jane's preſence as ſhe has ſo 
ung after her death; from het evidence it appears ſhe 
had never ſeen lady Jane; by her words both in private and 
public he ſeems to deſerve no manner of credit; the oath 
of mr. Murray, à principal witneſs, has deſtroyed eyery- 
ting ſhe has afferted. The ſame thing might be ſaid of 
airy the rope · dancers ſpouſe, whoſe child's rupture 
ye-were earneſtly deſired to keep in view to prove him 
to have been the identical Sholto, the younger of the twins; 
nd now evidence is offered that the child Sholto had no 
nuptures but was as ſound as any within theſe walls. Your 
brdſhips have been told, and I believe with great truth, 
= s — at the aſſertion, had wrote to 
| D the 


r bond of proviſion read at your lordſhips bar o. Sit John 
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the counſel, that the influence ariſing from fo falſe a ſug- 

| geſtion might þe prevented. I always xejoice to hear 

truth, which is the ornament of Saen, ny the Poliſhel 
dem chat decorates a bar. 

Tux ſcrutiny in France, followed wa an n in Scot 

| land, produced two things never intended by them; it 

brought forth a ſtrixing acknowledgment of the appellant 

by his father fir John Stewart, as is manifeſt from the 


openly acknowledged him before the court of ſeſſion in 
che millſt of a crouded multitude, and when Jabouring un- 
Yer a load of anguiſh and pain; nay, when by himſelf, be 
"Folenmly declared before God, in the preſence of a juſtice 
of the peace and two clergymen, that. the young gent 
man was his ſon. It likewiſe eſtabliſhed the charaHher a 
nach Jane; for on examining the proof obtained ti 
dhe Vigilance' of the ducheſs of Douglas, lady Ne! 
tation is unſullied and great: all who had the honour © 
being known to her, declared, that her behaviour attr: 
"univerſal eſteem ; and madam Marie Sophi Gillen, 
maiden lady, with whom ſhe lodged ſeveral months, 0 
"that . lady Jane was very amiable, and e an 
1.“ It farther proved; that the elder child, che appellant 
as the exact picture of his father, and the <hild Sholt 
"25 liſt lady Jane as ever child was like a mother. 
IAV always conſidered likeneſs as an argument e 
n child's being the ſom of a parent; and the rather, as th 
Aiſtinction between individuals in the human ſpecies i 
more diſcernible than in other animals: a man may fur 
© voy ten thouſand people before he ſees two faces perfect. 
like and in an army of an hundred thouſand men, ever 
one may be known from another. If there ſhould by: 
Aikenefs of features there may be a diſcriminancy of vo 
a difference in the geſture, the ſmile, and various «< 
things; whereas a family-likeneſs runs 9 
e e 
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features, ſize, attitude, and action. And here it is a queſ- 
tion, Whether the appellant moſt reſembled his father ſir 
John, or the younger, Sholto, reſembled his mother lady 
Jane? Many witneſſes have been ſworn to mr. Douglas 
being, of the ſame form and make of body as his father; 
he has been known to be the ſon of colonel Stewart by 
perſons who had never ſeen him before; and is fo like his 
elder brother, the preſent fir John Stewart, that, except 
y their age, it would be hard to diſtinguiſh hy © one from 
the other. 

IF fir John Stewart, the moſt artleſs of mankind, was 
or in the enlevement of Mignon and Sanry's chil- 
dren, he did in a few days what the acuteſt genius could 
nit accompliſh; for years. He found two children, the 
ane the finiſhed-model of himſelf, and the other the exact 
picture in miniature of lady Jane. It ſeems nature had 
implanted in the children what is not in the parents ; for 
it appears in proof that in ſize, complexion, ſtature; atti- 
tude, colour of the hair and eyes, nay and. in every other 
ting, Mignon and his wife, and Sanry and his ſponſe; 
were toto cazho different from and. unlike to fir John Stew- 
ut and lady Jane Douglas. Among eleven black” rab- 
bits, there will ſcarce * found one to Js a / white 
. W he 

THE Se exuſe has been well — by 
the ingenuity of its managers; and great ſtreſs has been 
kid upon the not finding out the houſe where madam la 
Brun lived, and where the delivery. was effected; but 
this is no way ſtriking, if we conſider that houſes are 


houſes are built upon the ground where ftreets run be- 
fore: of this there are daily examples in this metropolis, 
However, we need enter into no arguments of this kind, 
8 there is a poſitive evidence before us; nor is it poflible 
to credit the witneſſes, ſome of them of a ſacred character, 


D d 3 believe 


frequently pulled down to make way for ſtreets, and 


wen they ſpeak of lady Jane's virtues, provided we can 
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believe ber to have been a woman of ſuch abandoned prin 
ciples as to make a mock of religion, a jeſt of the ſacra- 
ment, a ſcoff of the moſt folemn oaths, and ruſh with 3 
lie in her mouth and perjury in her right hand into the pre. 
ſence of the Judge of All, who at once ſees the whole heart 
of man, and from whole all-diſcerning eye no ſecrecy can 
ſcreen; before whom neither craft nor artifice can avail, 
nor yet the ingenuity and wit of lawyers can lefſen or ex- 
culpate: on all which accounts I am for finding the ap- 
| pellant to be the ſon of lady Jane Douglas, 


Die Lune 27* Februarii 17609. 


CounsL being fully heard, and debate had in this Cauſe, 
It is ORDERED and adjudged, that the interlocutor com- 
plained of be REVERSED, 


DISSENTIENT, 


BECAUSE, upon the whole of the evidence, it appears 
to us, that the appellant hath not proved.himſelf to be the 
| ſon of lady Jane Douglas, and conſequently not intitled to 
the character of heir tailzie and proviſion to Archibald 
duke of Douglas. _ 
| Bpcavss we are of opinion, that it is proved that the 


appellant is not the fon of lady Jane Douglas. 
| - SANDWICH, 
'BEDF ORD, DUNMORE, 


ron. c. P. 5. MILTON. 
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rt n- SPEECH of Lon p Cnanceitox JEFFERIES 
n „ Occasion of CREATING SiR EDWARD 
k HERBERT Loxp CHIEF MWeren or THE KING's 


BENCH “. 


Dix VzxxRIs 23tio OcTos. 168 5. 


qo being the firſt day of the terme, ſir Edward 
Herbert performed the uſuall ceremonies at Weſt- 
ninſter-hall, at the courts of chancery and common pleas, 
for being made a ſerjeant at 805 and gave this motto in 


his rings : 
Jacobus Vincat, Triumphat Lex, 


AFTER which the lord chancellor came into the court 
king's bench; and being ſeated in the chief juſtice's 
place, ſent an officer of the court to call mr. ſerjeant 
Herbert, who was brought to the barr of the king's bench 
court, ledd by fir George Stroud and fir Thomas Stringer, 
two of his majeſty's ſerjeants at law, and the lord chan- 
cellor made this ſpeech to him: 


18 


K 8 


Mx. SER JEANT HERBERT, 


1 PRESUME it is not 2 s 207 have if I tel 
you, fir, the king has ſent for you to ſupply the vacancy 
* Found among the MSS. of the late fir Joſeph Jekyll, and communi- 


ated to the Editors by Joszyn J:xrYLL, iq. ys at law, of Lincoln's 
un, F. R. S. F. S. A. 


which there is a variety of anecdotes relative to the lord chancellor Jeffe- 


he denomination of Trimmers, whom he ſo nn boterFag 


Jo. heech hose given. 


* 
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ness conduct towards perſons of a party deſcription ; particularly thoſe of | 
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SPEECH OF LORD CHANCELLOR JET ERES. 


of the chief juſticeſhip of this court; a place, perhaps, of 
as great concern and importance to the king and his peo. 
ple, as any other place in the nation. But though it be 
+ ſoe, yet I am to tell you, fir, his majeſty thinks you fit for 
it ( though I know you have other thoughts of yourſelfe ), 
and therefore this place (I muſt doe you that right) is con- 
ferred upon you without your own ſecking. | 

Bur, fir, his majeſty has kind, gratious, and juſt re- 
membrances of the great ſervices and ſufferings of your 
father with that bleſſed martyr king Charles the Firſt, and 
with gratious king Charles Second, of ever bleſſed memory, 
His majeſty alſo has had experience of the ſervices even 
in times of great danger, in ſtorms both at ſea and land, of 
e I TONNE eee 
in the ſervice of the crowne. | 
Turxss things might juſtly create gratious intentions 
in his majeſty's breaſt towards you; but, fir, I am to ac- 
quaint you, that it is not for that meritt which reflects on 
you from your relations that you are called to this honour 
and dignity; his majeſty has had a great and long expe- 
rience of your ability and fidelity both to him and his peo- 
ple in the diſcharge of an eminent place of judicature in 
this kingdome, as well as in another. He is very well fa 
tisfied of and pleaſed with your great courage and good 
conduct in that imploy, and for that reaſon hee hath now 
choſen you to ſerve him in this high and difficult ſta- 
tion, 

Sta, I can tell by my/owne experience, it is a place 
of great labour and fatigue; but I bleſse God, with thoſe 
good aſſiſtances I had, I was able, in ſome meaſure, to 
cope with, thoſe difficultyes. And indeed I had very great 
affiſtances, I had aſſiſtance from the learned, ingenuous, 
and therefore loyall gentlemen of the barr, who tooke a great 
deale of care and pains to make the court underſtand what 
was for the benefit of their clients, and not to prate im- 
+ . pertinently to pleaſe the audience; for if wee mett with 

. : any 


king 
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SPEECH OF LORD CHANCELLOR JEFFERIES. 


any ſuch, they were ſure to meet with a rebuke; and 
therefore I cannot part with this ſeat where I have had 
the honour to ſitt, without giving them all hearty thanks 
for their aſſiſtance. | | 

'Brsrpes this, I was aſſiſted by a learned, grave, and 


judicious bench, of whom there remains two learned gen- 


emen that fitt on each hand of mee who had long experi- 
ence of the practice of the court, and withall of undaunted 
courage to performe their duty, And I cannot but remem- 
her that wee fate together here in times as full of ſtormes and 
troubles as folly and madneſs, faction and rebellion could 
make them ; yet, with God's blefling, wee were enabled ta 
diſcharge the duty of our places ſoe faithfully, that our ſer- 
vices were accepted and gratiouſly approved of by the late 
king, and by our preſent ſoveraigne, whom, I pray, God 
long may continue to reign over us. 

Nor muſt wee forgett that wee had the benefitt of an 
ingenious and induſtrious company of officers, who be- 
haved themſelves in their rnd places with all diligence 
and integrity, 

Sin, you will have all thoſe aſſiſtances; and beſides 
thoſe, you will have a great advantage in your own abili- 
tys, which I am ſure will carry. you much- farther- than 
thoſe that your predeceſſor could any way pretend to. 

Str, I have yet a farther encouragement for you: you 
tave the promiſe of a gratious king; one knowne to all 
the world never to have broke, nay I may ſay (pardon the 
expreſſion) that durſt not breake his word; he has promiſed 
you his royal countenance and aſſiſtance: and if fo, goe on, 
be proſperous ! be undaunted and courageous | incourage 
al vertue and morality, ſuppreſse all vice and iniquity; be 
ſure to execute the law to the utmoſt of its vengeance 
upon thoſe that are now knowne, and we have reaſon ta 
remember them, by the name of waices! and you are like- 
viſe to remember the 8N1YELLING TRIMMERS; for you 
know what our Savicur Jeſus Chrift fays in the Goſpel, 
that nn againſt us!“ 

Sm, 


SPEECH OF LORD"CHANCELLOR JEFFERIES. 


Sin, when I have ſayd this to you, pray give me leave 
to putt you in mind of one thing or two. I know you will 
be very indulgent, and kind, and affectionate to the gen- 
_ Yemen at the barr who ſtand round about you. As you will 
be well pleaſed with the affiſtance, foe you will liſten to 
the counſells of your bretheren upon the bench. You will 

have a care to give all fitting countenance to thoſe inferior 
. magiſtrates who ſerve the king honeſtly and faithfully, 
and deſirę to keepe his peace inviolate, though perhaps 
they have not arrived to that perfection of knowledge in 
_ the law which is the good fortune of a particular educa· 
tion in the profeſſion. 
I x ſhort, fir, I doubt not but you will take care that 

the proceſſe of this court neither be injurious to the 
king nor oppreflive to the ſubject; which they will not 
be if they be kept from being too numerous on the one 
hand nor too dilatory on the other.. 

In fine, fir, as the ſumme of all your duty, Fear God and 
honour the King; but uſe your utmoſt authority for the 
ſuppreſſion of thoſe that are given to change, 

I navx now noe more to trouble you with, fir, but am ready 
to adminiſter youlgour cath, and deliver you your writ *, 


ils Web as ee e os which this Bngaler Gescher wie to 
expreſs bimſelf on the bench, of which the preſent ſpeech affords a ſtriking 
inſtance, is well known; and the aver ſion which he entertained particu- 
latly againſt the Trimmers is recorded in a remarkable anecdote in that en · 
| zertaining and uſeful piece of biography before-mentioned, which is recom- 
mended as particularly intereſting to profeſſional readers, from whence we 
hall extract it. « One of theſe intemperances was fatal to him. There 
« was a ſcrivener of Wapping brought to hearing for relief againſt a bum- 
7 mery bond, The contingency of loſing all being ſhewed, the bill was 
« going to be diſmiſſed : but one of the plaintiff's counſel ſaid, that he was 
« a ſtrange fellow, and ſometimes went to church ſometimes to conven- 
« ticles, and none could tell what to make of him; and it va thoug bt be 
et vas a Trimmer, At that the chancellor fired. : And a Trimmer /” ſaid he: 
« I bave beard much of that monſter, but never ſaw one. Come forth, mv. 
© Trimmer 3 turn you round, and let us ſee your ſhape !** and at that rate 
4% talked fo long, that the poor fellow was ready to drop under him; but 
VVV In the 
ball 


*. 
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SPEECH OF LORD CHANCELLOR JEFFERIRS, 


® hall one of his friends aſked him how he came off. 4 Came off !** (aid be, 
I ue eſcaped from the terors Mr bat man's face, which I would ſcarce un; 
« dergo again to ſave my life; and I fhall certainly bave the frigbiful im- 
« preſſion of it as long as 1 live. Afterwards, when the Prince of Orange 
% came, and all was in confuſion, this lord chancellor, being very ob- 
« noxious, diſguiſed himſelf in order to go beyond ſea, He was in a ſea- 
„ man's garb, and drinking a pot in a cellar. ' This ſcrivener came inis 


4 the cellar after ſome of his clients, and his eye caught that face, which 


made him ſtart ; and the chancellor, ſeeing himſelf eyed, ſeigned a cough, 
« and turned the other way with his pot in his hand. But mr. Trimmer 


« went out and gave notice that he was there; whereupon the mob 


« flowed in, and he was in extreme hazard of his life; bur the lord mayor 
« ſaved him and loſt himſelf. For the chancellor being hurried with ſuch 


« croud and noiſe before him, and appearing ſo diſmally, not only diſguiſed - 
« but diſordered, and there having been an amity between them, as alſo 


® veneration on the lord mayor's part, he * had not ſpirits to ſuſtain the 
4 ſhock, but fell down in a ſwpong and, in not many hours . died. 
Kunh's Life of Lord Keeper Guilſord, page 220 
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No. xv — 

On the 8 of the Hvenanw-4 in the REAL and 

PAN EsrArESs and CHATTELS Rar. and 
| PunSONAL of the Wars; F 


MAN neee 
| ritance and an eſtate for life, and a leaſe for years, 
or other chattels real EG Pike, and goods 
e or chattels perſonal. 

Tur queſtion is, What dath the law give to the huſ- 
band by the- —— 2 * other gikt to him 
from his wife? 

Taz anſwer muſt be ſeveral, to wit, it, 1 
ne the time of the marriage hath an eſtate in fee-ſimple, 
or an eſtate tail (which are the eſtates of inheritance) in 
any lands, tenements, rents, or other hereditaments, the 
huſband is immediately ſeiſed of the freehold, not in his 
own right but jure uxoris, and he ſhall have the profits 
thereof during their joint lives; and if he hath a child by 
her born alive (although it die), yet, after the wife's death, 
the huſband ſhall hold the faid land, or other hereditaments, 
during his own life, as tenant by the courteſy. But if the 


huſband die before the wiſe, ſhe ſhall have her own inheri- | 


- tance again, immediately after his death, to her and ber 
beirs. And if the wife die before the huſband, and there 
hath been no child born alive, then the heirs of the wife 
- . (whether it be her brother, ſiſter, uncle, aunt, or other 
couſin of her blood) ſhall, immediately after ber death, 
have the land from the huſband. And if the wife die before 
the huſband, and there hath been a child born alive, then, 
Wor the huſband's . (viz.) when his eſtate by the 

courteſy 


5 > 8. 


or TE INTEREST OF THE HUSBAND, &c. 


courteſy ends, the heir of the wife ſhall rn 
The huſband and wife at any time by a fine may fell or 


give away this.land as they both pleaſe; and the defend. : 


alone, without his wife, may grant or charge the land 
during che joint lives of him and his wife; and if he hath 


a child by her, then during his own life. But the huſband * H. t. e 


alone, as the law ftands at this day, cannot make any ** 
dienation or diſcontinuance that ſhall hinder the wife or 
her heirs, after his deceaſe, from having the land or here- 
ditamenits; and if he commit treaſon or felony, her eſtate 
ſhall not be forfeited, but only the profits during the co- 
verture ; but for her own treaſon or ilony' it will be 4 
ſeited for ever. 


SzcbuDEyY, Tf the woman at the time of the marriage | 
hath an eſtate of franktenement, that is, if ſhe hath an eſtate ' 


for her own life, or for the life of another perſon, or an 
eſtate in dower (which ſhe may have from a former hufband), 
immediately upon the intermarriage her huſband is ſeiſed 
of the frechold of ſuch an eſtate in the right of his. wife, 
and ſhall have the profits thereof during the intermatriage; 
but if he dies, the eſtate for her own life will be quite at 
i end, and her huſband cannot be tenant by the courteſy 
in this caſe. But if ſhe had an eſtate for the life of 
mother perſon that ſurvives her, then the huſband may 
be the ſpecial occupant, and have the land during the 
lie of that other perſon only. And after thoſe eſtates for 
lives are ended, the land goes to thoſe that have the next 
in reverſion or remainder, which generally are firungees. - 
The huſband and wife, by a fine, may ſell and diſpoſe of 

any ſuch eſtate for life, or the huſband alone may diſpoſe 


of the land during the coverture between them; but it be- ger 1. WII. 4% 


ing an eſtate of freehold, no ſingle act of his own can 
alien this eſtate for life ſo, but that the wife ſurviving the 
bree hee it . god up rgb GON mar- 
5 e 
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or THE ISTEREST OF THE HUSEANS 


Tump, If the woman at the time of the marriage 
hath a chattel real, (i; e.) a leaſe for years, or an eſtate 
in land, actually extended upon a Statute Merchant, 
Statute Staple, Recognizance, or Elegit, to be holden 
till a debt is ſatisfied to her, then the huſband, imme- 
diately upon the intermarriage, is poſſeſſed of ſuch leaſe 
or other chattel real in right of his wife; and as to theſe, 
the law gives him power (without her) to ſell, aſſign, 
ſurrender, or otherwiſe diſpoſe the ſame as he pleaſes by 
any deed or act executed in his life-time, but not by his 
will or teſtament; and if he commits felony or treaſon, 
he forfeits the fame, and the ſheriff may fell fuch term 
or intereſt, upon an execution, for the huſband's debts, 
But if the huſband does not ſell, ſurrender, or otherwiſe 
as aforeſaid diſpoſe of or forfeit the fame in his life-time, 
then the wife, after his death, will have ſuch leaſe, eſtate, 
or intereſt again in her own right, without being execu- 
trix or adminiſtratrix to her huſband, And if he ſhall 
have granted a rent-charge out of the ſame (without al- 
tering the eſtate of the land, as he might have done), 
the rent-charge will be void after his death ; but if he 
ſurvives. Wenn eee 
intirely. 

Fou&THLY, If the woman at the time of ber marriage 
hath debts owing to her by Statute Merchant, Statute 
' Staple, or Recognizance not executed, or upon bonds, 


© - bills, notes, or other ſpecialties, thoſe and the like are 


called cheſes en action, becauſe they do not lie in ſeiſin or 
in poſſeſſion, but ſhe had a title to recover the ſame by an 
action at law. The huſband, at any time during the co- 
verture, hath power to ſue for theſe debts, and to recover, 
and then to have the ſame to his own uſe, or to releaſe or 


_ - diſcharge the ſame as he pleaſes; or the huſband, at any 


time during the coverture, may change the ſecurities (if 
. 


f 


SEES  PEHOERE SD 


* 4 


IN THE ESTATE OF THE WIE. 


and taking new ſecurity for the debt in his own name, 
and to his own uſe: but if he dies before he recovers the 
money, or alters the ſecurity, ſo that the nature and pro- 
perty of the debt is not altered, then the wife will be in- 
titled thereunto in her own right, without adminiſtering _ 
to him or being liable to his debt, and yet he may have 
other executors or adminiſtrators of his own perſonal 
FirTHLY, All the goods and chattels perſonal which 
the woman hath at the time of her marriage, are by law 
intirely given to the huſband ; namely, all ready money, 
plate, jewels, houſehold goods, horſes, cows, and other 
cattle, wares, merchandizes, and all moveables in general, 
o that he may not only ſell or give the fame as he pleaſes, 
but upon his death the ſame will go to his executors or 
adminiſtrators, and ſhe cannot have the ſame unleſs by gift 
rom him, or by being his executrix or adminiſtratrix. 
NoTs. If a woman have a tight to any chattels, and 
te ouſted and diſpoſſeſſed thereof, and then takes a huſband 
who ſurvives the wife, not having recovered the ſaid right 
n her life-time, then the executor or adminiſtrator of the 
viſe, and not the huſband, ſhall have ſuch a kind of right; 
but the huſband may adminiſter to his wife if he pleaſes. 
Norz alſo,” That if a woman be executrix or admini- 
ſratrix to another perſon deceaſed, which might be a firſt 
tſband, then ſhe is ſaid to be poſſeſſed of the eſtate ex 
nter droit, (i. e.) in right of the teſtator or inteſtate, and 
te law doth not give any ſuch eſtate to the huſband that 
he ſhall afterwards marry ; for the goods, chattels, and 
Abts, in this caſe, neyer were her own, but intruſted 
b her upon account; and it is an uſual thing that a wo- 
tan intending to marry who hath a valuable leaſe, 
3 * the ſame to truſtees for her 


own 
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or THE INTEREST OF THE HySBAKD, &c. 
neg. oon benefit, ſo that ber huſband ſhall not intermeddle 
therewith, and the truſt of this leaſe (as is ſaid) will not 
be made with go to the huſband; but it ſeems. fair to give him notice 
aan eters, of ſuch alignment, or elſe he ſhould not be concluded in 
2. Vern, 18. equity. 
| In the Caſe, of Pitt v. Hern, the then lord chancellor 
ſeemed to be of opinion, that the huſband ſhould be made 
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in ANALYS18 of the, Tuzory and PraeTict of 


ConveEYrANCING *, 


common conveyances of this kingdom are of 
two 


forts and made two manner er 


THE NaTunk oF A FINE, 


Taz werd fine is ambiguous, but . Finz. 
br 

and ſecuring lands and al. 4 : 
In every fine a ſuit is ſuppoſed, wherein the party. who | 
x to have the thing is called the plaintiff, and ſometimes 
the conuſee ; and he who parts with the thing is called the 
conuſor, and ſometimes the defendant. - 
IT is called finalis concordia, becauſe it puts an end to 


ke ſuit, the parties thereby becoming agreed, . 
A FINE is thus fully deſcribed; ment, of 


record of an agreement concerning lands, tenements, or 
tereditaments duly made by the king's licence, and a- 


» follows the 


treatiſe on the ſubjet enti 
png cen Nr 


Por. = 


matter of record or by dee. 

Þr mater of record two come ae are made, viz «| 
ſue and a common recovery, 

By matter of deed are eight conveyances. \ - 

1. FrorFrmEnNT. 2. Grant. 3. Bargain and ale by 
&ed_ indented or inrolled. © 4. Leaſe, 5. Exchange. 
7. Releaſe or Confirmations. 8. Deviſe, 
6 9 Covenant to ftand friſed.. 


tenements. 


| know- 


erde preſent Tra®, which comprehends a view of the whole law of 


mechod and arrangement of that excellent 
« Touchſtone of Common 


abcidgment of that approved work. FS 
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AN ANALY$1S ö The THEORY 
J pe knowledged by the parties to be the fame upon a writ o 
5 covenant, writ of right, or ſuch like thing, before the 
|  - Juſtices C. E. or othiths' ficfeto,githoriſed, and engrof 
3 | of record in the fame court, to end all controverſies theres 
= | between themſelves who are parties and privies herets 
36d Ut Abdnigers fide fiilifly in Abe ms. 
Tux are five uni parts of 4 fine: 
| | 1. Tax original writ taken out againſt the conuſor. 
2. Tak kinig's licence-of levying a fine, for which the 
be King is to have u fine called the King's filver. 
| 3. Tux conuſance, or concord itſelf, which is the ve 
agreement between the parties wh intend to levy the fine 
how and in what manner the thing fhall paſs; ahd it be 
oy ne This- is the Toubidation 

ſubſtance of the fine. | 
1. Tf note of © fnd in Gin N id un WAA of l. 
original contract or concord, and begins, Rank 
« tim B. & C. deforcientes,” 
5. Tus foo ofthe fine, which begins, Hr of fol 
« concordia,” Gee. and contains all the matter, day, ye: 
wy nd yi, nd beers war Juſt it Was levied: it i 
2 called die ſobt becauſe it is the laſt part of it, ind the it 
ens dentures are made by the chirdgrdphier, and given to 
3 „ Ae ele e thi 

e 


Tun w iebon ob vungs· bu 5 

m e ar tho lors; Without à pröclarhaticn, « 
with : the förmer is cülled u Ride at cbthimon Lv, and th 
Etter is wude scedidiug to U, ani, t art. 
r H. I. en. 
Tur manner And order of led ying a fitic is Mu: 
Ax original writ is iſſued out This may bo nope 
2 wheteby -land is 'denhatided er mriy be "recover 
But u Writ" {4 moſt, uſual, It Ma bear 0 
| Llc th As ee, | to bus ier. 


AND PRACTICE OF CONVEYANCING. 
Arras this there is the praæcipe, which is the title of 
the writ wherean the fine is levied, and the concord and 
zoreemient of the parties; both which are to be fairly wrote, 
poſt commonly in parchment. _ 
Tux the parties who are to acknowledge and levy . 
the fine are to come in perſon before him or them that 
re power to take the conulance, who are to take n0- 
bee of the perſons. | 
Tux all the parties who are to levy the fine are to | 
kclire themſelves before the Judges or commiſfioners to 
he willing to paſs their right that they have in the land ac 
carding to the agreement, and to ſiſbſcride their, namss gr 
marks to the concord. 
And if it be taken by a ſpecial drdimus potefiitem, it 
muſt be returned and certified under the hands and ſeals of 
de commiſſioners into the court of commas Tang tit 
i may be there recorded and finiſhed. 
Taru the conuſee is to compound with the king for 
lis licence, for which he is to pay the king's filver, which 
kto be entered on the back of the writ of covenant, and 
hen enrolled by the cuſfor breviumz and on this rol! the 
proclamations are to be indorſed. 
Tar it is to be brought to the chirographer, who is 
to make the note of it, Hereupon, if it be 2 remainder, - 
reretfion, rent, &c. whereof the fine is levied, the writ of 
quid Juris clamat, quem 1 — reddit, Ve. muſt be ſued 
. [i | 
tengrols it, and to make and deliver the indentures to the 
comifee3 and if it be a fine with pröclamatiön, it is to be 
potlaimed operly in the court of cnnden bench eder 
r 
dd we ett denn alter the enge lüng it the contents 
e be recorded in à table made for that purpoſe, to be 
ran dss eure orüsehmon bench HWeftitinſterin. 
a Ee | dee. Who 
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- AN ANALYSIS OF THE THEORY , 


an open place all the term ; nfo ſo ut every bn te 
eee 


©! THE POWERS AND USE or # rixe. 


Tus fine is of great antiquity for credit ind efteem, and 
is now become a formal conveyance ; and is of that force, 


PE > that it paſſeth ell the right and intereſt of the conuſor to de 
= ſee, and works by way of extinguiſhment or eſtoppe|, 
| ae eye bars the conuſor and his heirs of all preſent and 


future right to the thing whereof the fine is levied; and if 


| it be with, proclamation, it in time becomes a perpetual 


bar to all perſons alſo that have right, except they prevent 
the bar bar by their claim, action, or entry, within five 
years after the proclamation is ended ; and it bars entaik 
n 


or not. 


Any 4 ant nx levy a for kad be ©. 


nuſor; and. any one that may des grantee in a deed may 


be a conuſee in à fine. 
Tut gonuſor and conuſee's ehe 


down, and if there be two of a name, it is convenien 
to make ſome diſtinétion, as ſenior or junior, &c. : 


n rn e 


| common bench. 


Armut may be levied of all things ee proce 
quod reddar lies. Things that paſs by a fine muſt be named 


eaten 


doth. lie. 
Tun F 


lefs worthy—4s a manor before a meſſuage, a caſtle before 
er he d houſay, arable land, meadow, paſture: 


ee ee 


5 
6 
0 
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AND PRACTICE OF CONVEYANCING. 
Bor if a tenatit for life levy a- fine of bis land to 4 
ſtranger to hold to the conufee for a longer term than for 
te life of tenanc for life, though the ten yet it 
is a forfeiture of the eſtate. n 

No ſole member of a corporation, aggregate of many, 


can levy a fine of the lands of the corporation, but they 
| miy levy fines of the land they hold in their on right. ] 
' 'Svcn as have eſtates of freehold in eccleſiaſtical lands 


in right of the church, as biſhops, deans, prebends, and 
parſons, may not levy a fine of ſuch land; for if-they do 
it will not bind the ſucceſſor. 


Hz who hath lands in fee-ſimple i in right of his wifd, 


pught not to levy a fine without her; and if he do, ſhe 
and her heirs may avoid it after his dean. 
Is the concord of a fine, Une thing lowing a6 to 


te obſerved (to wit) : 
I. WHEv a menen 2 
hall be limited to one of them. dg 


in; Tus edase ſhall be limited eee 


whom the right is limited, nns ths ; 


conuſees. ene 
* Tun l 
of one conuſor, if there be many; ſor in a fine from di- 
rers; the fee is ſuppoſed to be-in one on.. 
4 Tux concord needs not to rehearſe all the ſpecial 
names of the things mentioned 1 menen 
ſay tenementa preditta, &e, 

5. Taz concord muſt purſue the aue writ, and 
cannot be of any thing not contained in the writ,” . 

Aix levied by covin by tenant for year/'or..ife 
& « copytiolder, with intent to bar the. reverſion or lord 


of the inheritance is of no. force, and non · claim with - 


in five years in this caſe will not hurt. A. ſind with- 
out proclamation bars none but parties or privies thereto, 


| but a fine with proclamation is now much of the fame 


P 


E e 3 c ties, 


** 


* 
. 15 


o 


_ preſerve their right. 


| a ae rente maks no heir cm fre 


ment removed. 
dan have. neither « preſent nor bene right at 
te time of levyipg the fings:by-reaſon of any matter before 


| Yevied, 
or Cer fore ys ow 1 ” 


er HY wort owd wy 


i ert claim within five years, he is for ever barred; but i 
OY” ; | £3 | _ - _anotho 


” 


_ ANALYSIS OF THE THEORY . 


ties, privies and ſtrangers, except ſemes covert, inf, 
perſons. impriſoned, out of the realm, and non-ſane me. 
mary, bo zs they or their heirs bring their aQions or enter 


within five years after theſe impediments removed. 
Fon the better underſtanding of this, W that the 
parties, barred by a fine are, | 
1; PanTIEs, II. Privics, III. nen, 
I. Pan rs (of the age of twenty-one years) are barred 
fr ever by a ing al they have, ng time. to preſerve thei 


— — INM 
void of impediment at the time of the fine levied, are 
barred for yer en be und hase no time by Thins an 


6 W..S7zancERs are fych, e 
1. As have a preſent right and no impediment; and 


after the proclamations, 1 
0 NedUeR as have aigenſent ach det heys an 1 
r eee 


the fine, but whaſe title gtoweth either entirely after, ar 
pirtly befort.aud, pattly-after;the fine; are not barred at 
i ſine, but may claim, when they will. 
Tnovon a fine with proclamation, is a ba 
da aq heir in cab though; under age hen he fine vis 
yotrit in no bar to the remainder-man, or rever, 
Hein, hen de eſtate-taih is pen. 
. ͤ ͤ — the-arite's Land, that 
ab: bar im herben he is dead z but ſhe is barred for 
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AND Serif OF cos hene. 


another levy. s fing of land which 1 am poſſeſſed of, this 
does not Punt pe, for 4 fine cannot be levied of any land 
r poſſeſſon. 
np there is a precedent agreement of dhe parties, 
x 3 ſeoffment, the fine ſhall not paſs any things but work 
only by way of corroboration, and this is is called a fins « ex- 
ecuted ; bur if there be no ſuch agrec Mn en 
exeeutory, and is as good 45 actual ſciſin, 
K ink may be avoided, 
if By de of e oe | 
| Br covin in the procuring it. 5 
BY. . 
and this is done by 17 el FOR OOS he ov 
wks. the Hine wiede muß bo notorious, becauſe the 
END Ka gt A 
lags Bf entry + ſtranger. that hath 
ght, if he doth it by aut 
ena io 27 W 
R 
y. Ade of np of fifn of Jand 
— — 
F, AVETMEDE that partes uit gi uit tempor 
— ini teen Jhew in whom 2 


00 By ghe 6 of a.court, when it appeared chat 
e or pak 


| by ſome notoriqus fraud. 


ET FATURE oF A common R8coveRy, | 


— 
. 45 


{ A 
ons IT) 2 n 


81 


dut the gecovery here meant, being the aſſurance 
if bnd, i A certain form and courſe ſet don to be 
antes for che ener Seip of lands: it is omewhat 
OT ns WEL, 

DR bd pd + . conſent” 


Ae lo-gearsln.abvining anyithing.un. Counon Ris 
July. taken, or detained by judgment or trial at law; av. 


WT Avon or THE THEORY 


| Ganlent of the perſon Na nin recovery is had, 


and that is againſt it ; fur in this colourable-ſuit there is a 
demandant, who is called à recoveror, the vouchee called 
the recoveree, and one who is called to warrant upon a 
foppoſed warranty, who is called the youchee. 
"Tis demon recovery is ſometimes with a- ſingle, 
* fometimes with a double voucher ; the firſt, when the writ 
is brought againft him who is to paſs the land immedi- 
ately, and he vouches over the common vouchee; the 
| cond is, where the writ is brought agathſt another to 
whom he who paſſeth the land hath aljened it, and he 
vouches him who, is to. make the aſſurance, and he 
voiiches'over the common vouchee ; [this laſt js the fiel 
undd fareſt kind of recovery. - * 5 

Tus form of proceeding in this cafe is thus: by agree- 
ment of parties à real action is begun by writ of entry 
brought by kim who is ge hive the Lind aſſured againſt 
bim who is 16 make the aſſurance, if it be with a ſingle 
| youcher; and if with a doubJe voucher, againſt him to 
whom he that is to make the aſſurance hath aliened; and 
in this flit the recoverot who brings the 80 ion furmiſeth 
that the tenant againſt whom the writ is brought hath no 
right to the land, but that the recoveror hath right thereta, 
and that'the teri earths © foe Eh a Rringer whon 
the demandant doth name the tenant. {nh 

"An to this the tenant deth appear in perſon, or b 
| attorney and then doth enter in Geke. of the land bo 
in doth vouch to warrant a ſtranger of whom he 
bought the land, and by the conveyance thereof bound 
him and his heirs to warrant and tnake good the title to 
in to defend the title; and then he is allowed by the court 
to call him in to ſay what he can for the” juſtifying of his 
title to bis land before he ſo conveyed it. And hereupon 
a ſtranger appears, and makes ſhew-as if he would defend 
* 


n © © 8 


ry 
0 
le 
to 
nd 
. 
no 
to, 
Mm 
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AD PRACTICE OF CONVEYANCING.- 


as dur to make his defence; which being granted, 


at the day appointed he, by agreement and'covin of par- 
ties, doth not come in, but makes default, and thereon 


| the land is to be recovered by him who brought the writ 


zgainſt the tenant, and he is left for his remedy to the” 
firanger upon his warranty; and accordingly judgment is 

given by the court that the demandant ſhall recover the 
lands demanded againſt the tenant, and that the tenant 
ſhall recover ſo much land of the ftranger in recompence 


| of the land recovered from him, which he ought to have 


arena euros RO W nn 
a recovery in value. 

Bor if the 5 with « double or treble n 
the ſtranger is, on his appearance, to call to warrant T. D. 
and alledge it in the ſame manner that the tenant doth, 
and ſo pray that he may come in; and thereon 7. DB. 
ippears and makes default; * kala 
youchers, 

Zur Wan e d bes 


d one ere, Cork gray 


no land to render in value on the ſuppoſed warranty. 

Tuus the land js eee | 
veree of conſent letting the land go and recovering no- 
thing in value; and hereby are lands in tail commonly 
fold and converted into a fee · ſimple. A recovery, being 
matter of record, is much of the nature of à fine, and is a 
thing whereof the law takes notice, it being now become 
rn 
f virtue and uſe to hind eftates fal. pat 


* 
0 THE REQUISITES TO A GOOD RECOVERY. N. 


itt, Tuar there be a demandant, tenant, N 
the efficient cauſes thereof. 


2d. Land PR | 
BEL | Born, | 


a OY THE THEORY. | 

F an r 
8 nenne 
=... vm m be $a eng 4 hog. 

A | % T9 6 be bed and b e in thayform and order 
that dhe lam . die, and-is before laid down. | | 
, A AWFUL tenant to the argcpe is, that.the writ 
of can be bash againſt him wha is reagat of the fire 
bald by Rat r Weng. - 
_— Tur i hy in fugh = 5aſs 35 is not prohibingd by 
/ Salo for if the king gives Japd in fee-ſumple or 


r bevy 
very ſuffered by ſuch a tenant is void. WR 


now A zECOYERY MAY Þ BE DBFSATED, FRUSTRATED, 


oF AVOIDED, FOR MANY CAPSES; AND . 1 
> t fer v8 * KKCOVERY. | 


er ar i ops wk cr i th . 
the proceeding, 


* Fog dts pain hem en erg wet bong 
; N ng nt of the freehgld. 


E TuT r re i. bd Nen 


3 Eat or” A IN . 
"= 


Dans. 


and is inves , 5 th 
le to another that doth comprehend the {fans 
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. AND PRACTICE or CONVAYANCING, 


but one, which uſually the ſeoffee, leſſee, or granter hath; | 
but the deed indented is bipartite, rigen X ſuodru- 
partite. 

Anp then each party hath a part of the indeqture, and, 
zxccording to their parts, they do interc 


hangeably ſeal to 
one another; Hut the part ſealed by the feoffor, leſſor, or 


grantor, is ſaid to be principal. or original, the reſt coun, 


terparts or copies; yet all mane in_ en gat ogy, apfie 
deed, 


"An indenture made in the firſt or third perſon js. * 


dend the deed poll is generally mady in the felt perſon 


but the third perſon will do, 115 
Or deeds, ſome are abſolute, ſome conditianal, 'ſoms 
inrolled, and ſome not; ſome concern the realty, ſome 
the perſonalty, and ſome are mixed. Some of theſe con- 
tain matter of grant or gift, as feoffments, gi 
and fales ; grants and leaſes are the chief, 
tain matter of diſcharge, as releaſes, acquittany 0 
fealances, SE ſome contain other matter, as conf Ly 
lions, Nec. "Others diffigguith | themſelves thys; ſome arg 


conſtitutive, ſome remſlory or. Jiberatory of the vonner: 
ſame are creating, whereby an eſtate os obligation that had 
no exiſtence. before is newly raiſed ; as the firſt grant of 3 
rent, common Way, eſtate tail, for life, or years, &c. ; 
ſame are conyeying 5 by which eſtates, property, or the 
like, being already. created or conveyed. 0 others, as 
feolfments, bargains. and ſales, grants over, or ange 
and ſurrenders; and. ſeeing thoſe that are of the laſt ſort 
do deſcribe and teſtify ſome precedent contract, ox duty 
ſo paid, performed, or done, releaſed or . diſcharged; of 
which fort are all acquittances, releaſes, and ſuch ike | 
matters of discharge; every agreement. put in writing, 
and ſealed and delivered, becomes a deed, © It is agreed: 
* that the grey mare, &c. In witneſs whereof we 
K have ſet our hands and ſeals. Note, che parties wees 
ant otherwiſe named in the deed.” | 


ApJupce, | 
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"Aw ANALYSIS OF THE-THEORY 


'" Avjoazy, that an ation would nie by the bare 


Sailing and Galing- 1. Salk. 214. 
"ha every del deen ho part confi 
it. Tun external or 


34 J 


Ad. Tur . 
virtye, "and? operation of the words and gener ter 
contained. 

. lie the writing of divers deeds, feoffments, grants 
kiſs, Gr. there are certain formal farts which make up 
the- whole of which the law takes notice efpecially ; as, 

ff. Tur premiſes; the off e i rightly to 
down the name of the'feoffor, grantor, teffor, &c. and 0 


Wy GS, 216. 
he defendant de promiſe and engage to. bring in 
owes to the cuſtody of F. &c. and the plaiatif 
0 not named in the deed, which is a deed poll, yet the 
F et be named in jt. 1. Salk. 397. 
a dee the office whereof is to name 
Suit the Solve, lese, Bet. and to ſet forth what eſtate be 
ann an what Time be wall Hold the fame. 
d. Fnrxt is fet down upon what terms or conditions 
the eſtate of the thing granted ſkull be ta be held there- 
wren mn is ſometimes inſerted to ſet forth by what 


2E ˙ r veg gan 
» tt Warranty D. r 

- -qth;- »>Covexants:" Tet i LD 

. th ni of exper 17 wp: 

mien, wherein is ſet forth the date of the deed, contain- 


7 lng, thi day, motith, arid year, and the file of the king, and 


ih wg * 


- 4» 
ad 7 75 2 


1 A 
-t To 


een Þ 
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AND enactict oF — 


Te the making - det contlning any bleu 
therein requiſite, a 

iſt. THAT ie be written on ann 
that the agreement be legal and formally ſet down; and be 
ſufficient in law for the compoſition and frame of words. 
2d. Trar there be a perſon able to contract and be 
contrafted with, and a thing to be contracted for ; and that 
ll theſe be ſet down by ſufficient names. 

zd. ReAvinG : (i. e.) That if it be an illiterate man 
who is to ſeal the deed, and he deſires to have it read, that 
it be truly read. 
4th. SEALING. That a deed be ſealed by the party for 
a further teſtimony of his conſent thereto. 

5th. THAT the deed ſo writ and ſcaled be delivered by 
the party, or ſome other by his appointment as his deed. 
6th. THAT the ground and foundation of making the 
deed be good, and not againſt law. 


Bur in ſome caſes, to perfect the contract and make 


| the conveyance of the thing intended thereby good, ſome 


axemonies ure requiſite, 25 inrollment, livery of ſeiſin, 
attornment, &c. 42 

A DEED may be avoided on ſeveral accounts: | 
ft, Wax made with an intent to deccive and defraud 
one that ſhall afterwards buy the ſame ching. 
ad. Wann made with an intent wo deceive creditors o 
their juſt debts. 

zd. WHEN made to defeat the king or other lords of | 
their wardſhips. 
A fn goo in creation may become void ex poſt facie: 
- iſt. By razure, interlining, or addition of things either 
aided or blotted out of eſſential moment. 5 
-2d. Ir after the deed perfected OT hs? tex 
nppen to be broken off or utterly defeated. 

3. Ira dead be dhvered up to » perſon bound by i 
be ran | 25 


PR 14 19 
- 


de dase or Weir date. if the contraty do not appear. 


man may plead noi gt faskums either when the deed wants 


 Fllſeered by raſure or the like. 


er e „ regs ut of has which be 
| before granted by the dced. 
4M 1. Tr mult be by apt "og 
Acre, excepting thoſe in White Acre. 
thing granted. 
| may have, and doth properly belong 10 hin. 


ſeoffor, xc. doth reſerve: fomewhat.newiqut-of that which 


AAR of rut viren mg 


1 NODE Sa b 4e by Uses er ode 
of a court, when it appears that it was done by fraud, force, 
eireumbertion, or Tuch like practice; and this is called the 
vacating ef che deed. All deeds take effect and work 
from the time of their delivery ; and this is preſumed to to be 


A rb may Aſo be avoided, ſometimes by plea; as 3 


writing, or ſigning, or delivery, as is before ſet forth, or 
eee oc ks the nll; ener + 


I every good . th ings muſt always 
cbncur: X 


2. r 
8. Ir muſt be only of part of the thing, [and not of all 
br J grant to one all my lands — 


, 7 Þ 


4. Ir muſt be ſuch a thing eee Gram the 
5. I wt hoof fork a: ing <9 e doth exce 
6. Ir N Nee 


7. Ir muſt be certainly ſet doun and deſerided. | 
 A:RESERVATION- is a claim of a deed. whereby the 


he had before granted; but this .diffexs from en euception, 
in that the thing excepted uuns in naſe vbefore, but (the 
thing reſerved is neui Cxened by this reſervation. | 
- Tuzsz 0 icgoodereſervation: : 
* r muſt be; by at ον,Ljjʒ! 1 
2. Or ſome things iſuing @r:comig: cact (of ue ning 
and not part of the thing itſelf, or of ſomething 


4 Or 


FA RR. 0 
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AND PRACTICE by COrvirAretno, | 


.O e ung where the graior mit bare can to 


strain. 


„ to one o the yrantors, ad v 


a ſtranger to the deed. 


att cabin 


mured? 


l. How it ſhall be eee end hon the fo 


fal parts ? 
As to the fir, obferve theſe rites. 


iſt. Ir divers join in a leaſe or deed, ad ford cos able 
to join in a deed and ſome are not, this ſhall be ſaid to he 


his deed alone that is able. 


2d. DExos indented and e ma 


enure to another. 


ut 


As for the conſtruction of deeds, it muſt de Eonidered, Gehe 


Ton of 


Daze. 


3. Win a deed — 0 dieers pengelaß he to | 
whom it is made may have the election which way to 
ke it, and may take it that way which will be 2 


his advantage. 


the apparent intereſt of the parties. 


of all his eſtates. 


lome rules in general: 
the parties as poſlible, and favourably ſo. 


and reaſonable underſtandings. 


"the pitties. 


— 


_ 4th. Ir one eee eee eee 
uy charge or grant upon or out of it, this ſhall iſſue out 


4th. * 10 pat he barrve pff ah 
to expound the other, and that the parts are preſumed 


ok I hall enrs 8 ch as ny de, „ 


Fox the conſtruction of the ſeveral perde, Were are 


it. Tur the 3 be a8 near the minds of 


$h. THart 


2d. Tnar ebe reaſonable, and according to indifferent. 
3d. Too much regard is not to be had to the nature 25 


ind proper Aiſtinstion, ſignification, and, acceptance jo 
words and ſentences, 2 prevent the ſimple intentions of 
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St. Tnar the conſtruction be ſuch, as the whole deed 
and every part of it may take effect to the purpoſe, 36 

much as mays for which it was nde. a 
Sch. ALL the words in the deed are to be taken moſt 
. mee ade Ek them, and in mad ade 

menge to che other party. 

| PP 
N gon rnb ney ink 
in will. 
bc. Trar which is generally ſpoken be generally un- 
\ N W eee 


words. 


ah. Taar el almit of a dauble intendment, an 
ther one is with law and the other againſt it, it is to be 
taken in that ſenſe which is law. 
ö | | 20th: Tuar things doubefully (ct down be applied to 
8 him 6 whom they are properly belonging 
Lich. Tra ſuch conſtructions be made of abbrevia 
Gs 8 the do may ot ll its fore: 
As to the ſeveral particulars 1 
. 
: P 
do obtain it, and all the fruits and effects of it, are granted; 
as by the grant of ground the way to it is granted. 
"24. Taz incident, acceſſary, appendant, and regardant 
hall, in moſt caſes, paſs by the grant of the principal. 
3d: TRAT which is parcel of the eſſence of a thing, al- 
though at the time of the grant it be actually ſevered from 
it, doth paſs by the grant of the unos 
grant of a mill the mill- ſtones paſs. 
ö Ach. By the grant of the land or ground, all that are 
ſupra, as houſes, trees, &c. are granted. 
- Sth. Wrzn any matter of intereſt or profit is granted, 
it ſhall pe taken largely; but when a matter of caſe or 
ee it thall be taken ftrielh. 5 
Be td. Wan 
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6th, Wren a man grants all his lands or goods, not 
ly what he is folely poſſeſſed of, but what he is Jointly 
ſeiſed of. 
II. As to the words and terms whereby things paſs, 
blerve ” F | 
iſt. Sous words are collective and compound, com- 
prehending many things; E 
ments, honours, villages, &c. 

2. SoME words are ſimple and particular; as mea 
dos, paſtures, wood, moor, &c. : and note, that theſe 
words in a_grant do paſs all things they comprehend and 


THERE are three things more in a deed to be obſerved: 
+ ConDITION, | | 
CovenaAnT, 

WARRANTY. 


ſaying and ſuſpending the fame, and making it uncertain 
whether it ſhall take effect, and whereby an eſtate may be 
either defeated, created, or enlarged, on' an uncertain 
event; and differs from a limitation, which is the bounds 
and compaſs of an eſtate, or the time how long an eſtate 
ſhall continue. Condition in a deed may be annexed to 
mugs inberitable, to freeholds, or 2 real or per- 
onal, 

Bur a condition cannot be reſerved RN TOE but 
only to him that makes the eſtate. The words in a deed 
that denote the condition, OO PIG —__ 
ſab conditidne. 

A COVENANT is an agreement of two or more by 
deed in writing, ſealed and delivered, whereby one of the 
parties doth promiſe en dts 6,2 
done. 

Ax eee Bd ihoulihe. 1 


_ Og W db ronch 
Iranger, 


8 


2 


1 


: 
* 
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A conDITIoON is a kind of bridle cad to one's act, covern. 


CovrNnANTe 


inan rr. 


FaorrMENT., 


Er 


make a warranty when an eſtate of freehold or inheritance 


„ e ee ee eee 


of deed;, which-are, firſt, 


Tux molt — WS AS + ray a, 
but had theſe parts: 1 


OE it cleareth all abatement, diſſciſins, and intruſions, or other 
- wrongful and defeaſible titles. 


other deeds muſt be. 


5 r A L zd. Tus 


AN-ANALY818 OF THE THEORY _ 
'A WARRANTY is a covenant-real annexed to lands und 


warrant the ſame. 

Tux fruit and 3 is, that it bars the 
warrantor for ever, ſo that his preſent or future right 
which he may have therein are become extinct. 


Tus words d & conceſſi only in 2 feoffment, do 


GE ant LE 


0 


F FI . r GY SE 


do paſs by the deed; but the word warruntizo, or warrant, 


ranty in fines. 
Now s by matter 


_ A FEOFFMENT, which is the denatio . or ſtrictly 
or properly a gift or grant of any manors, lands, tene- 
ments, or other corporal immoveable things of the like na- 
ture, which be heritable to another in fee ſimple by livery 
of ſeiſin and poſſeſſion of the thing given. 


1. PREMISES. . 
2. HABENDUM. 

23. TENENDUM. 
_ £$--REDDENDUM. © 
5S. Tux cauſe of warranty. 


6. Cu jus rei teſtimonium. 
7. Tas date. | 


8. Tur clauſe of Hiis tefibus. | 
Tr1s conveyance is the moſt antient and excellent, 
and in ſome reſpects preferable to fine and recovery; for 


mm FF 
—— 


 RequisiTEs to »-good folfinent are, 
iſt. Trar ie be writ, ſealed, and delivered 1 


F 


| a6. Ta fff pul be a pron ble to gran, 


be 
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d. Tux feoffee muſt be able to receive. 

A. Tux thing muſt be grantable; and | 
Sb. GRANTED mac wide ate 
WaHoevER is diſabled by the common law to take, 
þ diſabled to make 2 feoffment, gift, grant, &c. and 
many that have the Capacity to take, are not enabled to 
A FEOFFMENT may be made this day of any thing that 
les in livery and ſeiſm, by whatever tenure it be held. 
Urra of ſeiſin is a ſolemnity or overt ceremony re- 
quired by law, and uſed for the paſſing of lands or tene- 
ments corporeal, as a teſtimony of the willingneſs of the 
parties to give and accept the thing granted; the deſign 
of it being, that the country might take notice how lands 
pals from man to man, and who hath the title thereto, and 
kom whom to take leaſes, &c. and by this the jury 
pight have leſs trouble to find out who has the right. 
Lv V in deed is, when the feoffor, donor, &c. doth 
by hicaſelf,, or another by his appointment, take the ring 
r key of the door, or twig or turf of the land, and deli- 
e eee 
the houſe or land. 

Livery in law is, when the feaffor, Ming in view of 
the land or houſe, faith to the feoffee, © 1 give you yonder 
& houſe or land, to you and your heirs. Go, take poſſeſſion 
of it accordingly.” 

Lavazy of n is nerdhl when, pn. ele in fes 
4 
paſs. _ 

As for the making of the livery, 

aſt LT muſt be dar. in th life-time of the feofer or 
donor, and of the feoffee, donee, &c. 

26, Ir it be à leaſe ö 
ke, livery muſt be made to the leſſee for years before bis 
entry, or at the time when he doth enter, for it Ganuat 
be made after, 


Ffa 3d. Ir 


_ [{ GnanT. 


© AN ANALYSIS or "THE'THEORY | 
3d, Ir muſt not be made before the eſtate commences, 
for then that livery is void. Livery of ſeiſin may be made 


of any corporeal thing; as manors, lands, meadows, paſ. 
tures, woods, chambers, or the like. 


To every livery of ſeiſin there is needful fuch an act 25 


che law doth adjudge to be a livery, or apt words wh 


amount unto it. 
| | OF A GRANT. 
bee eee Une bs, when any thing u granted 


or paſſed from one to another; and in this ſenſe it is 


very extenſive, comprehending feoffments, bargains and 
fales, gifts, grants, leaſes, and the like; but is more ſtrictiy 
and properly taken as a conveyance or gift by writing 
of ſuch an incorporeal thing as lies not in livery, and can- 
not be given by word only without deed ; or it is the 
grant 'of ſuch perſons as cannot paſs any thing from them 


but by deed; as the king, bodies corporate, & fimilia. 


Tux things that paſs by grant are ſuch of which no 
livery doth lie, and are of this fort, viz. rents, reverſions, 


ſervices, advowſons in groſs, & ſimilia, which ORE 
- pafs from man to man without deed. 


Ir is requiſite in every good grant, 

iſt. Tur there be a grantor capacitated duly for it. 
Ad. A DONEE. able to receive. 

23d. A THING granted, and that it be grantable. 

Be. eee 5 
che law requires. | 

5. Thar there be an 1 or acceptance 0 
the thing granted by the grantee. ; 
Poe gfes oo ora 

lands, goods, or chattels, but by deed. ' 

Dx & kei ire te ot proper words for il 

dere but i oy be by ner ks 2th 
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AND PRACTICE OF CONVEYANCING. | 


_Wrorver may be a feoffor may be a grantor ; and any 
natural, politic, or corporate body may be a grantor, not 
prohibited by law; as feme coverts, infants, and ſuch like: 
and all perſons who may be grantors may be grantees: 
and ſome alſo who cannot grant or give, may take or re- 
ceive; n 
may be grantees. 

« A GRANT may be void, 

iſt. Fox uncertainty ; r to two beredbus, with- 
out ſuis. 

2d. Wren made on a corrupt contract. | 

3d. IF made to defraud creditors of their debts, or pur- 
chaſer of his lands. 

4th. Fox want of ſome other matter which ought to 
be done, as inrollment, attornment, &c. | | 
ans Ax here we will ſpeak a little of attornment. 
the Ir is as the agreement of the tenant to the grant of the 
* ſeigniory or rent, or the agreement of the donee in tail, or 
| tenant for life or years to the grant of the reverſion or re- 
mainder made to another; as when the lord, or one that 
hath rent out of the land, grant the ſeigniory or rent to 
another, or when the reverſioner or remainder-man after 
an eſtate tail for life or years, ſells-or gives the reverſion 


. 


have notice of the gift or ſale, and of the alteration of the 
party to whom he muſt pay his ſervices, and muſt conſent 
to the ſame, elſe generally it is not good. 

ATTORNMENT is either actual or verbal 3 of which 
examples will enure. 

Tax end and fruit of this attornment ls to perfect a 
grant, and no rent or reverſion will paſs without it ; nei- 
tier can the grantee of the ſeigniory, or rent, bring an 
ation of waſte for any waſte done in the Jand, nor diſtrain 
for any rent or ſervice upo Q that land before this is done: 
hut this attornment, being but a bare aſſent, will not enure 

% 1 tao 


Ar rozx- 


MENT, 


or remainder ; in theſe caſes the tenant of the land muſt 


"AN ASALYs18 of ThE Tay 


to paſs any intereſt to make a bad pratit rs to 
give a man a tenancy by diſſeiſin, abatement, intruſion, Rc. 


| nor will it work by way of eftoppel, but it doth effectully 


pals the freehold and inheritance of the reverſion of land 
when the grant is good, as à feoffinent and livery and 
ſeiſin do paſs the poſleffion of land : but a tenant may fome. 
times be compelled to attorn, as conulee upon a fine may 


do it by a per que ſervitia, quem redditu reddit, or guid 


juris clamat, as the variety of different caſes may require, 
Tux attornment muſt always be made to the grantee 
bimſelf, and it muſt regularly be made in the life-time of 
the grantor and grantee elſe, generally, if either die before, 
the grant is void. 
iſt, THAT it be made by the perſon who ought to 
make it. 


take it. | 
. Tnar it muſt be in convenient time. | 
Ach. Tas tenant muſt uſually firſt have notice of the 


5 Sth. IT. muſt be done in the manner the law pro- 


Ir may be by words. or deeds, with writing or with- 
out; and any words writ or ſpoke by the tenant that do 
import an aſſent to the grant after notice given, whether 
in preſence or abſence of the grantee, will make a good 
attornment. Ag to fay, © I do attorn or become tenant 


4 to the grantee,” or, © I agree to the grant,” PRINTS: 


or if tenant. after knowing of the grant do pay or 
liver all or any part of his rent or ſervice it any tne 
when the fame is due to the grantee, or give any valu- 

able thing in the name of attornment or ſeifin of the rent 
this is a good expreſs attornment. If the grant be made 
to ſeveral, and the tenant do attorn to one of them, tws 


is to * the reſt, 
god A GIFT 
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A er imports no more than the transferring of the Grier, | 
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eſtovers & fimilia, ' © 
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property of the thing from one to another; and it differs 
from feoffments, bargains and fales, & familia, becauſe 
they are for many or other valuable conſiderations ; but 
this is mere iree will of the party donor; and ſo this may be 
called a conveyance, or paſſing an eſtate of lands or tene- 
eee e ee 


OF BARGAIN AND SALE. . 


Tun ee eee BAA AND 
dne to another for valuable conſideration; and when it is * 


xeplied to lands, teriements, or hereditaments, it is called 
a deed of bargain and ſale. 

Tux effect of it is to transfer the property of the thing 
fold from the bargainor to the bargainee, and this it will as 
eſſectually do as any kind of conveyance; all things grant- 
1 by this, except 


« Give and Grant.” 


eis inen Gar rs h bs bo whes in 8 ntepmer; of what 
nature ſoever it be, that there be not therein the words gives and granted 
{for they imply a general warranty, and ſhall not be qualified by ſpecial 
warranty following), as hath been of ſate thrice adjudged. 

Gier implies a perſonal warranty, and ſo is not always uſed : the word 
grant in a leaſe for years is a covenant in law, or (as you may call it) 
a general warranty: if not qualified by a covenant or warranty in fact, 
then it is reſtrained to the words of the covenant ſubſequent. 

gu r in an eſtate of inheritance where. the fee paſſeth, there the word 
Nen is neither a covenant in law nor warranty; for if it ſhould be a >. 
venant in law or warranty in itſelf, r 63h 
lied by the warranty or covenant in faQ. 
Zane dad . paſhan Inberizace where comagn. 3; cxmnce_ be 


without it ; for if it be mon in groſs it cannot paſs by the livery, 
bela ge ts word of enn 8 
out it. n 
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Ir an eſtate of freehold or inheritance-is made of land 


by way of bargain and ſale, it muſt be made by writing, 
8 and cannot be made r of mouth 


only. 


— . bb cnn ecaiby ee ta, 
bein and fle, but words equivalent will do. 
A 'V ALUABLE conſideration muſt be given, at leaſt 
faid to be given, for the land; but livery and ſeiſin, or at. 


tornment, is not needful ; but when a freehold paſſcth the 


deed muſt be inrolled: ES Bee 

"ot A Ger vn wimake cfize 
N, mut be on parchment. ä 
"gd. Tax ar duale mult be indented, for twin 
pſd by Seod poll, 

i en de iche within fr Sonde aber the 
purchaſe or ſale,” and this account to be, 

 (1.) aon the dete dre and net from the een 
of the deed. 

(2.) AFTER the rate of twenty-eight tay to Reman, 
and no more, 

(3.) Tux day of the date to be taken excluſive, and for 
none of the days of the fix months. 

4th. Ir it be inrolled any part ne 
fix months, it is ſufficient, _ 

A LEASE properly ſignifies 2 demiſe or letting of land, 
rent, or any hereditament to another for a leſs term than 
be who. lets jt hath in it; for when leſſee for life or 
years grants over all his eſtate or term to another, this is 
more properly called an aſſignment than a leaſe. A lęaſe 
is moſt c commonly made þy the words demiſe, grant, and 


let, though i; may be made by otheis tht ue chillen: 


and is moſt frequently made by writing in an —— 


end it may be for life of leſſee or another, or both, or 


a term of years. 
| iſt. A Les80R capacitated by law, and not forced i to 
make the leaſe by dureſs, or the like, 


2d, A Es- 
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ad. A LESSEE not diſabled to receive it. 

zd. A DEMISED. thing that is demiſable. 

N Ach. Ir the thing demiſed be not grantable e 
| deed, as rents, &c. and the perſon who lets it is not able 

q eee 

then it muſt be done by deed. f 
5th. Ir it be a leaſe for years, it muſt have a certain 

commencement and a certain expreſs determination. 
6th. ALL needful ceremonies muſt be performed, as li- 

yery of ſeiſin, attornment, &c. when the caſe requires it. 


5 1th. ACCEPTANCE of thing demiſed by the leſſee. 
| LzASEs for lives, years, or at will, may be made of 
: uy thing corporeal or incorporeal, that lies in livery or 


put and leaſes for years may be made of * 


4 9 in tail may make leaſes for three lives, or 
wenty-one years, but theſe conditions may. bn ob 
ſerved; : 

iſt, Sven leaſe muſt be made by indenture, and not 
by deed poll or parol. 

2d. To begin from the day of making thereof, or to 
begin at Michaelmas next, & ſimilia. 

zd. Ir an old leaſe of the land is in being, that muſt be 
ſurrendered or expired within one year of the time of 
making the new leaſe, 

Ach. TER muſt not be a double or concurrent leaſe 
in being at the ſame time; as if a leaſe for four years be 
tuly made, the reverſioner cannot ouſt the leſſee and 
make a ney leaſe for life, 

5th, Tusk leaſes muſt not exceed three lives, or 
twenty-one years from the time of making the ſame, 72 

6th, THEY muſt be of lands, tenements, or heredita- 


Jet, and whereout a ſent by law may be iſſued and re- 


ſerved, 
| | 7th, Op 


ments, manurable or corporeal, which are proper tobe . 


4 during the fame leaſe, ſo much yearly rent as hath been 
2 accuftomably paid for the lands, and payable to the leſſor 


Pxenanch. 


| by the farmers thereof for twenty years next before the 


make leaſes of their lands for more than three lives, or 


equal eſtate, and give the one for the other; in which there 
| red ann e ANY: Oe 
other. 


dy any other. 


5 ment. 


own land again given in exchange, if he be put 
aut of all or part of the land taken in exchange; yet 


A ANALYSIS OF THE THEORY 
7th. Or land meſt commonly let to farm, or oecupied 


"Bib. Trans mal be reſerved on fuch teaſes yearly, 


and his heirs to whom the reverſion ſhall belong. 
gb. Tuzy muſt not be without impeachment of waſte. 
doch. .Tuzy myſt nat be againſt « ſpecial act of parlia- 
ment. 
, 33th. Taz mult have all due ceremanies and circym- 
for the perfection of them, as livery of ſeiſin, &c. 
A eccleſiaſtical bodies aggregate of many may not 


twenty-one years. ; 
EXCHANGE is a mutual grant of equal beg the ons 
for the other, and is when two perſons are poſſeſſed of an 


Tris . writing or without, but 
either way muſt be made by this word exchange; which 
is ſo appropriated to Ng that it cannot be deſcribed 


. THE n of 
the thing exchanged to either party, according to e 


tr the exchings be of lands or tramnents of any cite 
of inheritance or. freehold by word or declaration, it bath 
2 condition or warranty in law incident and annexed to 
It, viz. a condition to give an entry upon all the lands 
given in exchange, and a warranty to enable either 
party to vouch and recover in value ſo much of his 


this 


—_—__—M;.. 
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his remedy goes only in privity, and ſhall not go to 2 
tranger. "83 l : | | 5 
Tnxsx things are requiſite to the perfection of an ex- 


change : | 
ift, THAT the parties be able to give and take: ſuch 
ogg nnen 
change, 


exchange may be made of things of the ſame nature, as a 
temporal thing for a temporal, a ſpiritual for a ſpiritual, a 
houſe for a houſe, land for land, &c.; and things of a different 
mture, as a houſe for cer er own 
for common or rent, &c. 

. Tux exchange muſt be in that r n nn 
p the law requires: and here note, 

(i.) Tur if all or part of the thing dt ihe tn 
change is made do lie in ſeveral counties, or lies in grant 
and not in livery, though in the fame county, the ex- 
change muſt be made by deed indented or writing. * 

( 2.) Taz word exchange muſt be had and uſed between 
he parties making the exchange. | 

(3) Ir any rent, reverſion, ſegniory, or the like, be grant- 
ed by either party, the tenant muſt attorn to the grant. 

ach. Equality of the eftate is neceſſary for either 
patty to have a like kind of eſtate; fo that if one's eſtate 
be in fee and the other in tail, &c, theſe exchanges aro 
void, 

5th, Tus exchange muſt be executed and pertected by 
entry or claim in the life-time of the parties, a 

A 8URRENDERR, properly taken, is the yielding and de- 
livering up of lands or tenements, and the eſtate a man 
hath therein, to another that hath à higher and greater 
eſtate therein, | 
1ſt, Exrxxss, or ind which is, ER it is done by 
it words and the expreſs agreement of the parties. 
ad. In 


© 8 


cr 


85 2 5 5 


1 Tun thing exchanged may be fuch whereof an 
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„ad. In law, or implied; which is, when it is wrought 
5a and operation of law, or when the law 
dath interpret ſomewhat done to another intent, to enure 
to make a ſurrender. of it. 

I In the firſt. caſe. it. ic by word only, er in writing; 

and when it is by writing it is called an Inſtrument, teſti 
fying by apt words that the particular tenant of the free. 
| hold lands or tenements for life or years do agree, that he 
that hath the next immediate. remainder or reverſion 
thereof ſhall have the particular eſtate in poſſeſſion, and 
that he yield the fame to him. 

Tux effect of a ſurrender. is, that it paſſeth by the 
eſtate of the ſurrenderor to the ſurrenderee, and that here- 
en the eſtate of the ſurrenderor to the ſurrenderee is 
drowned and extinct in the eſtate of the ſurrenderee. 

_ A SURRENDER in law is, when a leſſee for life or years 
takes a new leaſe of the reverſioner of the fame thing in 
partigylar contained in the leaſe for life or owns, (a 
3 ſurrender in law of the firſt leaſe. 
it. Tnar the ſurrenderor be a perſon able to grant 

and make, and the ſurrenderee capable to receive a ſur- 
render, and that both have , 
and for this purpoſe, 

(1.) Tnar the ſurrenderor 2 have an eſtate in 
poſſeſſion of the thing A at the time of the ſur- 
render made. 

(2.) Tux ſurrender muſt be to him who hath the next 
F eſtate, in remainder or reyerſion. 

| (3-) Trar there be privity of eſtate _— ſurren- 
deror and ſurrenderee. 

(4-) Tnar the ſurrenderee have a kicker and greater 
£ eftate in the thing  Aurrendered than the ſurrenderor 
hath, 

(5-) Tnar he hath the eſtate in his own right and 
1 his wife's, 


* * 
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(6.) Tur he be ſole ſeiſed of the eſtate in remainder 
* or reverſion, and not in joint tenancy. 
0 2d, THAT if it be made by word without writing, FIR R 
it be made in the ſame county where the land to be ſur- 
1 rendered doch lie. 
i 3d. THAT it be made of ſuch things whereof a ſurren- 
* der may be made; for a ſurrender cannot be made of lands 
be in ſee· ſimple, tail, nor of rights nor titles, but only of 
* eſtates for life or years. 
nd 4th. THAT there be words, or deeds and words, fuf- - 
ficient to make the mind of the ſurrenderor known, and 
he that he is willing to give up the eſtate to the ſurrenderee. 
be And note, that the words ſurrender, give and grant, Cc. 
is xe the moſt ſignificant and proper words whereby to make 
a ſurrender ; yet any other that do ſufficiently declare the 
will and aſſent of the ſurrenderor will do. 
>, sth. Tu ſurrenderee muſt agree to accept of it, "A 
is WHY ll then the ſurrendet is not perfect. 
| Ir any kind of tenant for Iffe enfeoffs the remainder- 
* man, or the reverſioner of the land that ſhall enure as z 
o furrender z or if leſſee for life or years grants his eſtate to 
the reverſioner or remainder-man, and a ftranger, that ſhall , 
: enure as a ſurrender for two, and a grant of the other ; or 
2 if tenant for life or years, and reverſion or remainder- 
* man, by word, without deed, join in a feoffment, it is the 
ſurrender of the tenant for life or years, and the feoffment 
of the reverſioner or remainder-man. SY | 
THERE may be alſo a ſurrender of a rent in fee-ſimple 
for life or years, iſſuing out of another man's manor or 
lands; and it may be done by delivering the deed of the 
grant of the rent to be cancelled, to any one that bath an 
eſtate of the manor or lands in fee · ſimple for life or years 
00 in poſſeſſion or | and whereby the eſtate i is ex- 
tint and gone. | 


A con- 


Tuna is requiſite'to every: good confirmation tending 


av ROY or THE THRORY" 


rage is a conveyance of an eftate or right 
that one hath unto lands or tenements, to another who 


| bath poſſeſn on thereof, or ſome eſtate therein, whereby a 


voidable eſtate is made ſure and unavoidable, or whereby 


a particular eſtate is increaſed ot enlarged. This con- 


veyance is moſt commonly or properly made by the words 


a ratify, and approve; though it may be done by 


„ n 


F 


- CoNnFiRMATIONS are, 
. aft. ImPLIED, or in law; . 


| © cadfiratiies of a deed made for „ 


confirmation. | 

ad. In deed, or expreſs; Wh bs, wan. the of. dane 
ax deed made is intended for a confirmation ; and both 
theſe. muſt be in writing; and the latter is properly 
called a confirmation. 0 


A CONFIRMATION may be diſtinguiſhed likewiſc by its 


effects. Sometimes it ſerves to make good a wrongful or 


defenſible eſtate, or to make a conditional one abſolute, 


and then it is confirmatio perficiens : ſametimes it ſerves to 
increaſe or enlarge a rightful eſtate, and ſo paſſeth an inte- 
reſt, and it is called confirmatro creſcens : ſometimes it ſerves 


to diminiſh and abridge the ſervices whereby. the tenant 


doth hold, chen it is called confirmatio diminuens, 

"Tur operation of it, where it finds a foundation to 
work upon, is either to increaſe and enlarge the eſtate of 
him to whom it is made from a leſs to a greater, or to 
Corroborate and perfect the eſtate upon condition to an ab- 
folute eſtate that was imperſect before, or change the qua- 


ore r yore 


eſtate, or to extinguiſh rights and titles of entry, but 
will not make an eſtate good that is merely void. 


to confirm an eftate or alter its quality, that, 4 
Nel muſt be good and capable parties, and a 
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thing. to be confirmed, as in other grants and deeds, and 
the deed muſt be well ſealed, &c. 

2d. TyERE muſt be a precedent rightful n 
eſtate in him to whom the confirmation is made; at leaſt 
he muſt have poſſeſſion of the thing confirmed, elſe there 
is no foundation for the confirmation to work upon. 


1 Dux confurner muſt have ſuch an eſtate and pro- 


perty in the thing whereof the confirmation is made, as 


the confirmation. is void; as if the heir of difſeiſee during 
the life of diſſeiſſee confirm to the diſſeiſor, this is na eom- 

4th. Tu precedent eſtate muſt continue till the con- 
frination. is come ; as in all caſes of voidable eſtates the 
pans be before nnn 2 void by 


* a that which is to be 
confirmed, muſt be lawful, and not prohibited by any a& 
of parliament z therefore if a ſpiritual perſon make a leaſe 


not warranted by the ſtatutes, as prebend or the-like, 'the 


confirination of the dean and chapter will not help to 
amend it. | 

6th. Tuxar wen be apt words in the deed or inftru- 
den the moſt proper for the purpoſe, as before men- 
tioned. 


tiat he may be thereby enabled to confirm the eſtate, elſe 


<ConFIRMATIO, creſcens muſt have the requiſites of the 


former, but there muſt be -alſo in that caſe a privity be- 


tween the confirmer and the confirmee : there ous ob 8 


ney rules for the  confirmatis diminnens. 


OF Au t Aen. 


Akt is the giving or diſcharging of the right of 
tion which a man hath or may have or claim againſt 


mother, or that which is bis; or it is the conveyance fa 
man's intereſt or right which he hath to a thing to another 
tat hath * 0 nn Wen therein, 


— ee. 
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Tus words moſt proper and frequently uſed in -this 
conveyance are, remiſi, relaxavi, and quietum clamavi. 
| * A RELEASE is expreſs, or in deed, which is a purpoſed 
: oa which is, when the act done or deed made is in- 
tended a releaſe ; and this is always done by writing; and 
Gen is defined by ſome an inſtrument, whereby eſtates, 
nights, titles, &. e eee 
| abridged, or 
KA RELEASE implied, of Ii ave, ie when the law by 
conſtruction and by way of conſequence makes a releaſe 
of an act gone to another purpoſe. ' 
A RELEASE is much of the nature of a confirmation, 
Cn was acl produce the like offed. 
* A- RELEASE enures ſometimes by way of mitter le 
glare, Ci. e.) giving, transferring, or diſcharging a right, 
title, or entry to him to whom it is made: ſo it perfect 
r 
a conditional eſtate abſolute, _ FR 
Bx way of extinguiſhment : | 
By way of abridgement. 
_. Laxvs, tenements, and hereditaments may be given 
and transferred by way of releaſe, and all rights and titles 
to lands may be given, bound, and diſcharged, by releaſe; 
fo may rights and titles to lands, goods, and chattels, and 
all actians real, perſonal, and mixed, be given, diſcharged, 
ik. Tua the parties be capacitated and the thing quz- 
lified duly that is to be releaſed. 
ad. THAT the deed be well ſealed and delivered, &c. 
Ir the releaſe enurè by way of enlarging the eſtate, 
then it is requiſite, -* / 
iſt. Tuar de who makes 1 © the time of the 
releaſe made, ſuch an eſtate in himſelf as out of it ſuch 
an eſtate may be derived to the e ee, intended by 
the releaſe. ES 
ad. Ix caſe of a releaſe of a hare right of a freehold in 
land, the releaſee x: uſt, at the time of making eu 
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the freehold in deed or in law in poſſeſſion, or ſome eftate 
in remainder or reverſion in deed, and not in right only in 
fee ſimple, tail, or for life, of the land releaſed. | 

2d. Tyexs generally needs no priority to make the 
eſtate good, in caſe of a releaſe of a bare right to him who 
hath a freehold eſtate in deed or in law. 

4th. WoRDs that enure to make a good releaſe that 
eures by way of enlarging, will make a good one in theſe 
tales. | 


- * LM — 2 as = 


NATURE OF A DEVISE OR TESTAMENT. 


A TESTAMENT is a full and complete declaration of 
1 man's mind, or laſt will, of what he would have to be 
done after his death. A teſtament is, properly, when an 
executor is named in it; but when there is no executor, 
then it is a codicil; and a man can make but one teſta- 


Q@ 0G JI 


dcils as he will. 


witing. The firſt is what the teſtator by himſelf, or 
ame other by his appointment, puts in writing; the latter 
b when a man, being very ill, is obliged to call a friend 
r neighbour to bear witneſs of his laſt will, and then he 
preſently declares- the ſame before them this is called a 
nuncupative or nuncupatory will. | 

Every complete teſtament hath two parts: 

iſt. Tux making deviſes, or giving legacies. 

2d, Tu ordaining an executor ; for a teſtament can be 
o more without, than a codicil can be with, an executor. 

A pev1ss or legacy is, when a man in his teſtament 
loch give any thing to another: the firſt is applied to the 
pit of lands; the Jaſt, to the gift of goods or chattels. 
Ax executor in a large ſenſe is taken for any one that 
appointed to have the e and _— ws * 
the deceaſed. 

Turk are . kinds of executors: 

Vor. II, 3 


1ſt. A 


Drzvtst on 
TESTAMENT. 
Shep. Touch. 
399 


nent that ſhall take effect, — « 


TzsTAMENTS are in writing, or by word without 


— my 
—— —ñ—⸗ö— — — — 


. 


- mentarius, He is ſtrictly and properly an executor, 


will, and no teſtament at all: or if he makes a teſtament, 


| make a teſtament : 


of his lands; but of his goods and chattels he may make 4 


mind. 


\ 
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tit. A go conflitutus, "Such is the ordiniry of th 
dioceſe, who hath ordinary juriſdiction in matters eecle- 
ad. A TESTATORE conſtitutur; heretofore called fefa- 


3d. As epiſcope conſtitutus; and he is called dativus, , 
Such a one is an adminiſtrator, who hath the goods and 


chattels of a man dying inteſtate committed to his charge ; 
by the ordinary; and his power, benefit, and charge, i in c 
all things equal to an executor. t 
A TESTAMENT differs much from other acts and deeds 
which men do and execute in their life-time ; for though q 


it be made, ſcaled, and publiſhed, in never fo ſolemn a 


manner, yet it hath no life nor virtue till the teſtator's [ 
death; therefore a man may alter and make void his will 
as often as be will, and may make as many teſtaments as 
he will, but the latter always revokes the former: other- 
wiſe of a codicil, for one may make as many of theſe as he 


he may ftill make as many of theſe as he will, and not 
oyerthrow the one or the other ; for in the firſt caſe they 
muſt be annexed to the letters of adminiſtration, and the 
adminiſtrator muſt perform them; and in the latter they 
muſt be all annexed to the teſtament, and the executor 
muſt perform them. 

: Ift. A EUA covert, unles in ſpecial caſt, ame, 


2 Non an infant under the age of twenty-one years 


teſtament at fourteen, and not before, A. is born the firſt 
of February; and the laſt of January at one o'clock in 
the morning, twenty-one years of age, makes his will of 
— 5 ws cf gs, po ik 
1. Balk. 4. 

3d. Non . madman dug in 


* 22 Wi Ach. Not 
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| 8th: Non an ideot, not deaf or dumb perſon. 

5thi A TRAITOR or felon attainted or convicted can- 
not make a teſtament . 
xe forfeited to the King: 


in force. 

ad. Hs who makes it muſt, at the time of making it, 
have animum teftandi, (i. e.) a firm reſolution and adviſed 
determination to make a teſtament ; otherwiſe the teſta- 
ment will be void. 

3. Tuar the teſtator's mind in making it be free 
and not moved by fear, fraud, or flattery. 
4th. Taar che form and order preſcribed by the law be 
obſerved in the diſpoſition, 

Aup therefore note, 

if, THAT there be an executot named, + ad that he be 
capable of the executorſhip. 

aL 8 ke bo af nc ie mall be fn writings and ie can 
be committed in writing at the time of making thereof, 
and not after the teſtator's death. 

za. Lanps deviſable by cuſtom, and goods and chattels, 
may be diſpoſed of by words without writing. 

4th. Ir is no matter on what paper or parchment, or 
in-what language it is made, 
sch. WHERE writing is needful, the ſealing the teſta- 
ment, or ſubſcribing the teſtatot's name, is not neceſſary. 


middle of making his will, it ſeems, the whole will is 
void. 

2th. Ir the teſtament be good in all its requiſites, it 
muſt be proved for all ; and if it cannot by proof be made 
appear that it is the teſtator's teſtament, it is void. | 

And therefore note, | 

it, Tur a nuncupative will muſt be ee Jody 
witneſſes at leaſt. 


Gg 2 | 24. A 


No an outlawed perſon, ſo long as bis outlawry nes 
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6th. Ir the teſtator be taken off by ſudden death in the 
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2d. A wRITTER teſtament, if written by the teftatdr's 
hand, proves itſelf without the help of witneſſes. 

34. Ir it be proved the teſtator ſaid his teſtament was 
in ſuch a ſchedule in the hands of J. S. and faid J. $. 
produce a writing depoſing it to be the ſame, this is 3 
ſufficient proof. 

4th. Ir the witneſs produced proves the writing pro- 
' duced to be the laſt will, or that he faid it was or ſhould 
be his laſt will, that is ſufficient proof. 

Sth. ALL perſons of any ſex or quality are competent 
witneſſes to a will, if they be not infamous or perjured. 
Sch. Wu there is no oppoſition or queſtion moved 

againſt the teſtator, the executor's oath 222 is ſufficient 
proof. 

, A.TESTAMENT good in creation may be void by di- 
vers means. 


1ſt. By countermand, or revocation : and for that ob- 


ſerve, that any act or thing done, or words ſpoken by the 
teſtator, after teſtament made, that doth alter or croſs 
all or any part of his teſtament made before, is a revoca- 
tion made of it or at leaſt of that part ſo croſſed or al- 
| tered: but when a teſtatur makes two teſtaments, a 
former and a latter, both in writing, though the latter 
doth generally revoke the former, yet in theſe following 
caſes it doth not: 
(..) Wen the latter is imperſe 2s to the fore- 
tneationed requiſnes. | 

(2.) Wurx the teſtator having made two teſtaments 
in writing, and both are preſented to him on his death-bed, 
and delivers the former to ſome of the ſtanders-by to be 
bis laſt will and teſtament. 

(3.) Wazn the latter doth in all things agree with 
the former, 

(.) Wunx in the latter there is no executor named, 
| for then it is eſteemed but as a codicil or ien to th 
former. _ 


ö 


Ad. By 


= — . — aA, . 


. By 


felony, 


th. By making another of the ſame date, for it cannot 
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ad. By cancelling, or other deſtruction of it; as when 
the teſtator himſelf, or ſome other by his appointment, 
cuts it in pieces, tears, or burns it. 
. 3d. By alteration of the teſtator's eſtate, and when 
the teſtator after making it is convicted of treaſon or 


- 4th. By intention; as when the * on his death- 
bed hath a mind to alter it, but his wife and ſome other 
will not ſuffer the notary and witneſs to come unto him. 


be proved which of them was made firſt; the ane will 
overthrow the other, 

6th. By the declaration of the teſtator's mind; as if 
he have them by him, and declare the firſt ſhall ſtand, 

Taz ſummary of the requiſites to render a teſtament 
good in creation are, therefore, as follow : 

1. THAT there be a deviſor duly capacitated. · 

2. A DEVISEE capable to receive, 

3- THAT the deviſor have, at the time of the deviſs 
made, animum teſtandi, and a mind to deviſe, * 

4. THAT the deviſor be free, and not drawn by fraud 
or flattery. 

5. THAT the thing deviſed be deviſable. 

6. Trar the deviſe be in due form and manner. 

7. THAT it be deviſed on lawful terms and condi- 
tons, © ON 
8. Tur there be words ſufficient to make his mind 
known, 

9. Tnar it be proved after the perſon? 8 death. | 

Tn executor before probate may releaſe and diſpoſe 
of the goods of his teſtator, and may bring actions and be 
ſued ; but the will muſt be proved before he declares: he 
may receive and pay money, and it ſhall be good, though 
he dies before probate; and as all the teſtator's goods are in 
his actual poſſeſſion, he may maintain trover, 1. Salk. 30). 
| | 913 10. Is 
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10, Ir it be a deviſe of lands, the deviſor muſt be ſole 
ſeiſed of the land, and not joined with another, 

As to theſe requiſites, note, - 

| iſt, THAT whoever may make a teſtament may make 
a deviſe; and ſo who cannot do the one cannot do the 


| other. 


ad. Norx (1.) That, regularly, whoever may be a 


grantee may be a deviſee, or legatee. 


- (2+) Ir the deviſee be capable to receive, he muſt cer. 


tainly be named or deſcribed, 


zd. Trar deviſee muſt be capable by that name by 
which the deviſe is made to him ; fo if the deviſe be made to 
the heirs of J. S. J. J. being then alive, the deviſe is void. 

Ach. Ir the name be miſtaken the deviſe is void. 

sch. Norz (1.) That lands ny cuſtom may 
po . 

(2.) Tux form of words in a deviſe is not regarded; 
ſo that (J ſay, I give, inſtitute, and appoint or will, that 
4 J. S. ſhall have my lands,” is as good as * demiſe my 
" land to J. S.“ 

(.) A MAv may deviſe lands and tenements in fee» 
ſimple, for 2 term of years, 

(4:) A DEVISE may be of lands, goods, or chattels, 
ſimply and abſolutely, or conditionally. 

(5-) A DEvIsE may be alſo by a limitation, 

(6.) Ons ſeiſed of lands in ſee· ſimple may deviſe that 
his executors may ſell jt. 

(J.) Rur may be deviſed, or land reſerying rent, 
with clauſe of diſtreſs, 

(8.) A may may deviſe his lands to one, and a rent 
put of the ſame to another. 

(9.) A MAN may deviſe bis lands for ſo many years 
as J. $. ſhall name. 

- (10.) A MAN may deviſe 2 term of years by way 

| (11.) A 
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(I.) A LEGACY of goods or chattels may be given 
to, from, or until a certain time. Note, 

iſt. THAT lands, tenements, or hereditaments, for the 
nature and quality of them, are deviſable as well as other 
things; but eſtates in fee were not ſo till 32. H. 8. which 
enabled the owners of lands held in ſoccage to deviſe all the 
lands; and thoſe lands that are held by knight's ſervice, the 
owners may deviſe two parts in three, 

2d, IT doth not enable ſuch perſons to deviſe that are 
difabled by law, either in reſpect of their perſans or 
mind. 

3d, HEREDITAMENTS that are not of any yearly va- 
lue, ſome of them are deviſable and ſome not; as if the king 
grants to one and his heirs fines and amercements in ſuch 
a manor and vill, in this caſe the owners cannot deviſe 
theſe things; but if one have a manor to which a waife, 
eſtray, leet, or the like, is appendant, there by the deviſe 
of the manor with the appurtenances they may paſs, 
4th. Sven uncertain franchiſes as before as are of no 
yearly value, though they are not deviſable, yet may re- 
ſtrain the Ceviſe of a man's land, and make it voidable for 
one-third part, if they be held in capite. 

5th. In all caſes where a man is reſtrained to deviſe any 
part of the land in ſoccage, he muſt have land held is 
capite at the ſame time. 

6th. Tux teſtator muſt have a ſole eſtate, as well in the 
lands he leaves to deſcend to the heir, as in the lands he 
deviſeth, 

7th, Tus eftate of the land that is held muſt continus 
ater death of tenant, 

sch. TwaT which a man cannot diſpoſe of by any act 
in his life-time, ſhall not be taken for any ſuch manor, 
&c, whereof a man may deviſe two parts by authority of 
ſtatute at his death. | 

gth. Taz tenant by knight's ſervice muſt continue 
ater teſtator's death. 


884 oth, Tus 
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roth. THe king or other lord muſt have a full and clear 
yearly value of the one-third left to deſcend, 
- 11th. TRE one-third left to deſcend to ſatisfy the king 
or other lord, muſt deſcend immediately, and he muſt not 
Ray for it. 

12th. Tux one-third ade akon out of the teſtator's 
lands indifferently. 
| 13th. A Man muſt have a right and poſſeſſion of the 
land he deviſeth, or the deviſe is not good, 

14th. A SEIGNIORY, rent, or the like, is deviſable as 
well as land. 
" 15th. Warn a mai ſeſed of a houſe in fee deviſeth that, 
he likewiſe deviſeth the incidents to it, unlefs excepted, 
as windows, doors, wainſcot, and the like. 
© -1Gth. Wuere a man hath a uſe that remains at com- 


mon law, he may deviſe that as well as any other thing. 
- -17th. ALL manner of goods and chattels, real and per. | 


ſonal, may be deviſed by will. 
- 18th. Tnivos in action, debts, and the like, are de- 
viſable by will. 
- Igth. EMBLEMENTS, (i. e.) corn ſown and growing 
on the man's ground at the-time of his death, and which 
bimſelf ſhould have reaped had he lived to harveſt, are de- 
A2 20th, OBLIGATIONS and counterparts of leaſes are de- 
_ -viſable, 
- 21ſt. Goops and chattels which a man hath jointly 
with another, are not devifable, 
 - "22d. ALL things before deviſable muſt be named when 
| they are deviſed, elſe the deviſe is void. 
- As to terms and conditions of a deviſe, note, that if 
one deviſe any thing to wicked ends and purpoſes, or on 
wicked conditions, as to the end the deviſee ſhould kill a 
man, or the like, theſe are void. As to the reft of the 
property of a good deviſe, ſee them before in the property 
of a good teſtament, 
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* But if a man would ſettle his lands by deviſe, let him 


do it in his perfect memory; and by learned advice let the. 


will be inden:ed, and of two parts, and let him have one 
with a friend, that it be not ſuppreiled after his death; let 
there be credible witnefles to it; let the whole will be 
written in one hand, and on one piece of paper or parch- 
ment, for fear of alteration; let the hand and ſeal of the 
deviſor be ſet to it; and if it be in ſeveral parts, Jet his 
hand and ſeal, and the names of the witneſſes, be to every 
part; and if there be any raſing or interlining, let there 
be a memorandum of it. 

THE general rules for the explanation of wills are 
theſe : 

THEY muſt have a favourable interpretation, and as 
near to the mind and intent of the teſtator as poſſible, ſo 
that it be not repugnant to law; as if lands are deviſed to 
one and his heirs female, they ſhall take it. Whatſoever 
words will paſs in a deed will paſs by the ſame words in a 
will, and the ſame words that will make a condition in a 
deed will make the ſame in a will. When any chattels, 
real or perſonal, are given to an executor by a will, the 
executor has an election given him by law to have or take 
it in the right of a legatee or as an executor. 

OxDpinary cannot refuſe probate to an executor be= 
cauſe he is an abſconding perſon, for the teſtator has 


truſted him; nor can he inſiſt on ſecurity, for he has a . 


temporal right which he cannot ſue for before probate. 
1, Salk. 299, | 

WHEN a deviſe of good or chattels is well made, the 
aſſent of the executor is neceſſary to the perfection thereof; 
for till then the legatee may not meddle with the thing de- 
viſed; but the agreement of the executor or adminiſtrator 
is not neceſſary in a deviſe of lands; and if there be many 
executors, the aſſent of any one is ſufficient. - | 
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AN ANALYSIS OF THE THEORY 


A PERSON that may make 2 teſtament; or deviſe his 
goods and chattels, may make an executor; and any per- 
fon that may be a deviſee or legatee may be an executor : 
but if an infant be made an executor, he cannot meddle 


| with the adminiſtration of the goods till he be ſeventeen 
FR. 


A PERSON non compoes cannot be an executor or admini- 
ſtrator. An adminiſtrator becomes bankrupt; admini- 


firation may be revoked, but adminiſtration ſhall not be 
* to another, though the executor becomes bankrupt, 

1. Salk, 36. 39. 

Tux moſt proper words to conſtitute and appoint an 
Executor are, | make J. S. my executor, or the ex- 
* ecutor of my will, &c.“ but an executor may be con- 
ſtituted by other words, or by implication; as if a man 


fax, that he wills J. S. to be his general adminiſtrator, or 


adminiſtrator of all his goods and effects. | 
Ix all cafes where a man has any goods or chattels to 
adminiſter, and be dies a natural or civil death, or dies 
inteſtate, i. c. dies either making no will or not ap- 
pointing an executor, or a perſon capacitated to be an 


- executor {yet adminiſtration ſhall be granted generally, and 


not de bonis nen cum teſtaments, &c. ), or dies before probate, 
or refuſe adminiſtration; in all theſe caſes, the ordinary may 
and ought to grant adminiſtration of the goods and chattels 


| of the deceaſed to whom of right it does belong, accord- 


ing to his diſcretion. - 


„ 
though he make an executor, yet adminiſtration ſhall be 


granted generally, and not de bonis, now cum teftaments an- 
nero of the firſt teſtator ; but if be proves the will and 


alter dies inteſtate, adminiſtration ſhall be granted de bonis 
nm. 1. Salk. 99. 


ApnrnitTaa- 
TICS. 


ADMINISTRATION is to be granted by the ordinary of 
the dioceſe where the party died, or, ſede vacante, the 
dean and chapter, being guardians of the * 


* 
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I. Salk. 40. 


che deceaſed have bona notabilia at the time of his death, 
(i, e.) goods and chattels above five pounds in another 
dioceſe, in this caſe the metropolitan or archbiſhop of the 
fioceſe where the party died, and not the ordinary of the 
peculiar dioceſe, may grant the adminiſtration. 
lar has a right to grant adminiſtration, and there is no 
peculiar but what has an ordinary. | 

A MAN dies inteſtate without kindred ; king grants ad- 
miniſtration ; this is allowed as a reſpect ſhewn the king; 
but the ordinary has a right to diſpoſe to pious uſes; and 
Henloe's caſe denied to be law. 1. Salk. 37. | 

Ir a man has two houſes, the one in Canterbury, the 
other in York, but lives moſtly at the one and but ſome- 
times at the latter, he dies at the latter after a day or two 
ſay, adminiſtration muſt be in the latter. 

Box A notabilia in two dioceſes, adminiſtration is by 
both the biſhops, and not a prerogative adminiſtration ; 
but if there be bona notabilia in two dioceſes in C. and two 
in D. there muſt be a prerogative adminiſtration in both, 
1. Salk. 39- | 

ADMINISTRATION granted in a wrong dioceſe is not 
yoid, but voidable ; and the acts of ſuch adminiſtration 
and diſpoſal. of goods after citation till repeal, is good, 
1. Salk, 38. 

ADMINISTRATION muſt be granted 
ſeal, and cannot be granted by word of mouth. If an ex- 
ecutor die after he has proved the will, and made a teſta- 
ment, and therein appointed an executor, that executor 
ſhall be an executor to the firſt teſtator. 

Ir an executor or adminiſtrator die before probate, 
though he makes an executor, yet adminiſtration ſhall be 
granted generally de banis non; yet the acts of the firſt ex- 
ecutor are good, If firſt executor dies inteſtate after 
probate,” adminiſtration ſhall be granted de bonis non. 
I, Salk, 299, 


A pecu- 


I. Salk, 37. 


by writing under 


An 
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Ax executor or adminiſtrator may refuſe the executor, 
ſhip or adminiſtratorſhip at his pleaſure at any time before 
be has intermeddled with the eſtate of the deceaſed; and 
if he be ſued as executors he may anſwer, ne ungues ex- 

ecutor. 

| © am. com nies.» tne, for he. mot we 
8 nounce the executorſhip i in toto or not at all, 1. Salk, 20). 
Ir there be many executors, and one refuſe, but the reſt 
prove the will, the refuſing executor may act afterwards 
if be will, and in any action with the reſt he may be 
named executor ; he may releaſe a debt; and if he ſurviyes, 
no adminiſtration can be granted till he has again refuſed, 

1. Salk; 307. 


Ir an executor once intermeddles, he cannot afterwards g 
refuſe it. Two executors; the one proves the will, ac- ks 
tion brought in both their names. Per Curiam, He that de 
did not prove may come in if he will, but cannot refuſe Ky 


during the life of his companion. 
Tu executor or adminiſtrator ſhall have, by virtue of 
their office, all the chattels real and perſonal of the teſtator, 
' as well thoſe that are in poſſeſſion as leaſes for years of 
land, rent, common, aut familig, grants of next advowſons, 
preſentations, wardſhips, infants, &c, corn growing and 
cut, trees and graſs cut, and cattle, money, plate, houſe- 
hold ſtuff, & familia; as alſo things in action, as right 
and intereſt of executions upon judgments, ſtatutes, ob- 
ligations, cauſes of actions, & fonilia; den other 
Orrꝛenor Ex- Tus duty and office of an executor or adminiſtrator in 


FCUTOR AND 


Anni AA general, i 18 to diſpoſe of all the eſtate of the * where- 


RT” os on WJ Ws. 


8 with he bath to do: 
=; l C 


uſe, but to the beſt advantage of the deceaſed; nor to 


WW 
debt. 
2. LAw- 


AND PRACTICE OF * 


2. LAWFULLY; to pay debts and legacies | in that man- 
her the law requires. 


3. DIiLIGENTLY ; but particularly, 

1 Tas firſt thing an executor or adminiſtrator is to 
do after he has taken upon him the charge of adminiſtra- 
tion is, after the goods of the deceaſed are laid up, to fee 
his body interred according to his rank and quality; but 
they ſhould be very careful not to exceed in funeral 
pop, eſpecially if the eſtate will ſcarcely reach to pay the 
lebts; for be their expences what they will, the judges 
(who are to determine what ſhould be allowed) allow in 
ſuch caſes a ſmall matter; and what they lay out more 
they muſt bear themſelves. | - 

As per Holt, For ſtrictneſs, no funeral expences are al- 
lowable againſt a creditor, except for coſt in ringing the 
bell, parſon, clerk, and bearers fees, but not for * 
ornamentals. 1. Salk. 296. 

2. Hz muſt make an inventory or ſchedule, containi 
2 true and perfect deſcription of all the goods and chattels 
of the deceaſed at the time of his deceaſe. 

3. To prove the will, if any. 
4. To fell and make money of the goods and chattels, 


nd receive the debts due to the deceaſed, and then to pay 


the debts and legacies ; wherein they muſt be very cau- 
tious : and therefore obſerve, that all debts muſt be dif- 
charged before any legacy; and if there be not enough for 
both, any thing that is left for a legacy may be ſold to 
pay debts, and the legatees can have no remedy.. And in 
the paying of debts this decorum muſt be obſerved : 


AMONG perſons that. are creditors, the executor and 


adminiſtrator ſhall be preferred, who . deduct their 
own debts. 

Hor r. If adminiftration ſhall be —— to a cre- 
Jive, and after repealed by next of kin, be ſhall retain 
againſt the rightful adminiſtrator. 1. Salk. 38. | 

2. AFTER. them the king is to be preferred; and then, 

| 3. DeBTs 
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* Drxrs of common perſons muſt be paid as follows: 

1. Txt debts due by record by any judgment had 
againſt the deceaſed in "uy judicial proceedings i in any 
court of record. 
I To ſeire facias on a 8 defendant pleads pleng 
adminiſiravit, not good on ſpecial demurrer, for againſt a 
Judgment he ought to ſhew how he adminiſtered, 1. Salk, 
296. 

Ir an executor confeſs judgment; &c. n another 
action, and do not plead that judgment, this is a con- 
feſſion of aſlets, and he is for ever cſtopped to fay the con- 
trary; as alſo is a jury. 1. Salk. 310. 

Dr on judgment againſt an executor : this is no 
weiver of the lien and does not poſtpone it to other judg- 
ments. 1. Salk, 80. 

2. wes due by ſtatutes, and recognizances entered 
into by deceaſed. 

3. DeBTs due by obligations, and penal and ſimple bills, 

4. Deas due for rent upon leaſes of land, aut 
mila. 6 
Rx rs, whether created by patol or deed, are equal to 
one another, but not ſuperior to debt by pecialty, as bonds, 
&e. though” equal; therefore an executor may plead pay- 
ment of another againſt another, but in debt for rent he can- 
not plead that this is a bond debt, nor vice verſa, 1. Salk, 

5 
z bur, 6 due for ſervants wages or workmen. 
'6. Deors due on ſhop-books or verbal contracts; 
and among debts that are due and already to be paid, 
thoſe that are firſt ſued are to be firft paid. 
| Tux executor. or adminiftrator is to make an account : 
wherein, note, that the ordinary may, if he will, call the 
executor or adminiſtrator to an . 
| goods and chattels of the deceaſed. 

Ax executor or adminiſtrator regularly ſhall charge 
others of any debts or duty due to the deceaſed, 1 
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teaſed himſelf might have done, and the fame action the 
deceaſed might have had, the ſame for the moſt part the 
executor or adminiſtrator may have. But they cannot 
charge any one for a perſonal wrong done to the teftator, 
for which damages only are to be recovered, as for beating 
or wounding the deceaſed, aut ſimilia; for attio perſonalis 
moritur cum perſond. 

Exzcuro brings error to teverſe an attainder of bigh 
treaſon. Holt doubted ; but the other three contra; the 
executor being privy, therefore good. t. Salk. 295. 

An executor or adminiſtrator ſhall be charged by others 
as the deceaſed might have been ia his life-time, - 

Alt the executors, though there be never ſo many, are 
in the eye of the law as ohe man, in which reſpect the law 
eſteems things as done by or to them all ; as payment of a 
debt to one, fale or gift to another, &c. 

Ir there be many executors, and the one refuſe and the 
teſt prove the will, the executor that refuſed, may act af- 
terwards if he will ; and if he be a debtor to his teſtator, 
the debt is extinguiſhed notwithſtanding his refuſal; and 
if he ſurvive the reſt, he may then act, and he may releaſe 
any debt. 1. Salk. 307. 

Two executors; one proves the will; Aion brought 
in both their names as executors: Reſolved, both have a 
right in them ; and he that did not prove may come in 
companĩon. | | E 

A DEVASTAVIT in an executor or adminiſtrator, is 
when they miſemploy the eſtate of the deceaſed, or miſde- 
mean themſelves in the management thereof againſt the 
truſt repoſed in them. And it may be done divers ways ; 

r. By beſtowing too much on the funeral of the de- 
ceaſed. 1. Salk. 296. 

2. By paying legacies before the debts are diſcharged, 
and ſo there do not remain enough for the debts. 
: | | 3. Br 
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Ron i.e amour and ocker 
mn ten ' 

os addin tated, 
F. By falling the deceaſed's goods much under value, 
eſpecially when it is to any relations, or for money, under- 
band: this is ſaid to be waſte in an executor or admini- 
ſtrator; and when it is diſcovered, it renders them charge · 
able de bonis proprits for as much as is miſemployed or 
waſted ; but one executor or adminiſtrator ſhall not be 
charged for the waſte of another. 

Covenant to repair againſt an adminiſtrator: this is 
a covenant that runs with the lands, and binds the aſſignees 
end the executor may be charged as zerre-tenant, as in 
waſte; and when he anſwers as affignee, judgment muſt 
be de bonis propriis z but when as executor, though in 
his time, it is de bonzs teftatoris. 1. Salk. 309. 

An executor of his own wrong, is one who is neither 
lawful executor nor adminiſtrator, but that takes upon 
him to act as executor or adminiſtrator z as by the taking 
the goods of the deceaſed into his own poſſeſſion, giving 
and felling: them, and paying the deceaſed's debts, &c. 

A MAN may make himſelf ſuch a one, | 

1. By proving the will with the deceaſed's money. 

2. By ſcizings Finingyand * the deceaſed's goods 
as his ovn. 

3- By delivering the OT OY in ſatisfaction 
of theirs, or by ſelling the deceaſed's goods to pay his debts, 

4. By receiving any debt due to the deceaſed. 

5. By releaſing any debt due to the deceaſed. 

. By delivering any legacies. | 5 

* * n as executors for any debts due to * de- 
ceaſed. 

8. By eg the > lands, 
Ax v for as much as ſuch an executor of his don wrong 
hath miſemployed the deceaſed's goods, for * much 1 is * 
cbargeible, and no more. 
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ADMINISTRATION durante minoritate is, in caſe where 
an infant, under the age of ſeventeen years, is made an 
executor, and adminiſtration of the goods is committed to 
one or more of the next friends or E eee Wen 
notity, till he be ſeventeen years of ge. 
ADMINISTRATION durante, Ic. of an admitiſtratar 
may a& till the adminiſtrator be of the age of twenty-one, 
otherwiſe of adminiſtration durante, &c. of an executor, 
rr rr | 
. Salk. 39. 

ADMINISTRATION durante abſentid J. S. executor, or 
pendente lite good, but it muſt be beyond fea, and plain- 
tiff muſt aver abſence. x. Salk. 42. | 

ADMINISTRATORS are generally made of the neereſt 
friend ; or if there be more than one that have equal pre- 
tenſions, they may, if the ordinary think fit, be all made 
InTESTATE without kindred the king may diſpoſe of 
the adminiſtration ; ogg egy oaed 
to diſpoſe of to pious uſes, 1. Salk. 39. 

ADMINISTRATION granted the grandmother, the aunt 
moved for a mandamus.” Holt. In equal degree the ſpiritual 
court has election, and the grandmother is as near as the 
aunt; and the grandmother has the advantage, for _ is 
in lined reftd, 1. Salk, 38. 

Huss An dies inteſtate, adminiſtration may be . 
to the next of kin, or to the wife (ut antea) ; but if wife 
dies, adminiſtration muſt be granted to the huſband, Ad- 
miniſtration may be granted to the wife guoad part, and to 
the brother for the xeſt, but not . as a 


bond. I. Salk. 36. 


Tux ordinary, after he has granted adminiſtration, can- 
not revoke it without cauſe. 1 
ADMINISTRATOR beromes backrupe, or nan 4 
it may be repcaled; otherwiſe, if an executor becomes 

Vor, II. H h bank 
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bankrupt no adminiſtration ſhall be cw but if non 
compos, adminiſtration may be granted. 

Aidzvs we alto all thoſe. goods add Gels ations 
and commodities which were the deceaſed's in right of 
action or poſſeſſion as his own, and fo continued to the 
time of his death; and which after death, the executor 
or adminiſtrator gets into his hands as duly belonging to 
| him in right of his executorſhip or adminiftratorſhip; and 
_ theſe are aſſets in their hands to make them chargeable for 
ſo much to the creditors and legatees : and here obſerve, 
1. Tuar aflets in one executor's hands is faid to be aſ- 
ſets in all their hands. | 

2. Tnar alen in any part of the world are aid to 
be aſlets in every part. 

3- Aus. goods and chattels of hat nature forver that 
are valuable, ſhall be eſteemed aſſets. 


4. ALL goods or chattels in aden or podibility at the 
deceaſed's death, if they come into the executors or ad- 
nn irecovered 
in right of the deceaſed. | 
„)% n an 
eccleſiaſtical court and judge who has power to take 
the ſame; and this is done either by oath of the executor 
. WWW 
ſame. 

Tas dae cant ag on ſecurity from een 

1. Salk. 299. . 

Exxcu ron n 

Ir executor delays eee W 
dee eee 
fuſe the executorſhip. 

ManvDamnts ifucd to grant TRE Fury the or- 
dinary returned the party an abſronding perſon, for the 
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Zur thus much ſhall ſuffice for teſtaments and de- 
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11 
or the equity and een land in ere e 
boni viri. > +113 0 

A vss is either, 

1. Exrxxss; a eoffnents 7 &. eur. 8. 
their heirs; &c. or, © 

2. IMPLIED; as if a fine be levied, a recovery ſuffered, 
„ feoffitent made, without any "conſideration or de- 
daration of the uſe, 'it then refults to the conuſor, reco- 

e or eue , eee | 
A von is alſo in ac, = 
I. As in poſſeſſion, reverſion or remninder. 
Or in poſſe, © 


1. e di 0 b ee W. ts ge 


the uſe of his firſt ſon that ſhall be. 


A usx at common law was but a mere ai oe 


truſt, collateral to and diſtin& from the land annexed in 
privity to the eſtate, jad i. the perſon roneting 6-igg, 
and had two inſeparable incidents, viz. 

1. CONFIDENCE in the perſan, and 

» 2. PraIviITY in the eſtate, - 

» Usgs were firſt introduced when is Wb 
property from .that of another ; for then they, had two 
things, a poſſeſſion of the land and a. power to take the 
profits; the latter of which, when ſeparated from the 


former, was the uſe. By reaſon of uſes, men were enabled 


to diſpoſe of their lands by will ; and they were firſt turned 
into abuſe during the wars, between the houſes of York 
and Lancaſter". Uſes ſerved to defraud people of their juſt 
and reaſonable Tights, as appears by the W Ratutes 
GATE _ ke 
| os H h 2 | | To 


1 Fide Sand. on 
Uſes, $. to 26. 
as to their origin 
and cauſes of in 
troduction. 


A ANALYSIS OF THE THEORY | 


To reniedy theſe milchiefs the ſtatute 29, HL. 8. c. to. 
was enacted, which transfers the poſſeſſion to the uſe; and 
| in the confiroSiien of tie favate four tings gre requiſite; 
1. THAT there be a pefſon ſeifed. 

2. Tnar there be u ru queue in ec. 

SE . Trax 41. - +}. 27" "OOO 
| 4. Tar the eſtate out of which the uſes do ariſe be 
veſted in ceſtui que uſe : and uſes which have not theſe 

four requiſites are ſill merely truſts in equity. I 
2 Towns « good uh wits the Fai, ere mat i 
N Hades... IO 

„ am ans is 7 
Ax uſes are raiſed either by tranſmutation of the eſtate, 
by feoffment, fine or recovery: or, 
Ovr of the eſtate of the owner; as by bargain and fate, 
| or covenant to ſtand ſeiſed: and. 

_ © Contra before TIT may be raiſed out of a leaſe for In: and, 

On 0:09] without deed in writing: or, 

„Fd ah en eng g ch uf of . C. 
| ad. In reſpęct to the perſons truſted. _ , 

- NerTHER the king nor any body corporate, aliens born, 

pettons attainted, gan be ſeiſed to uſes; and the ſame 
je with relpedt to Giſſeiſors, abators, intrudors, lords 
of villains, &c. - 

30. Ini eſpe to 8 que uſe. © 3 

F 

are capable of taki kent way of uſe. 
4th, In reſpect to the . of the perſon 

owe akofoonezgy 's 

, A. COVENANT to ſtand ſeiſed, or bargain and fale in 
x by, tenant, in tail only, paſſes a diſcendible freehold 


during the life of the tenant in tail; "90h 
Ap a termor for years cannot create a uſe out of his 
„ term, ſo as to be Executed by the ſtatute 27. . 8. c. 100 
* == 5th. In reſpe& of the eſtite and poſſeffion of him that 
1 doth take by the conveyance z and therefore, | 955 
0 71. | * 


1 
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n ebm ln fee or for life mey fad Teifed toi ubs, 

but upon a gift in tail to the ds nmr ee 

yoid 5. | | 
A # Whether & de. 


in tail 
nor out of the eſtate of a leſſee for years. $4 or for le 
f | might ha | 

- 6th. In reſpect to the conſideration” - © —- er 

On fines, recoveries and feoffments, there muſt be r 
either a conſideration or declaration. f — me wk Pore 

On bargains and fales, and . = 44. 143 
the conſideration is abſolutely neceſſary. | 0 8 

Usgs may be averred. | 


And when the deed is inrolled, it ſhall take effect as 
e e e Sy eaten, 720-2500 ee 
eſtates and charges whatſoever. 

Tus conſderation of kindred blood or manage will 
raiſe uſes on a covenant to ſtand ſeifſed. 
CovenaANT in conſideration wa ogy not raiſe a 
uſe without inrolment. ws 
7th. In pe to the words uſed in raifing uſes. 4 
ir en eee ee 
money be paid and the deed inrolled. | La 

So if, in conſideration of money, one.grants land. ta his 
fon. by the word enfzoff, no uſe will ariſe till {very is 
Sth. In reſpect of the nature and quality of the uſe. 
Lans may be given to charitable uſes, but not - 
ſuperſtitious uſes. | 


DECLARATION of uſes. 


1. Usxs may be declared on a fine, feaffment, of _ 


tovery, but not on a bargain or ſale, or covenant to | 
ſtand ſeiſed. | 


2. EVERY one way declare the uſe according to the. | 
eſtate which he hath in the lands. 


THEREFORE if huſband ſeiſed jure , and his 
„ £9 


* 
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A ius e baſband along may declare the ue 
5 but not if ſhe diſſent to ſuch declaration. 


1 


N 1 each __—_ the uſe according 


l eſtate. 10 


| / Aets Gots wdinies duck 6. 


A of 4 fine, it ſhall bind him ſo e en bene conti- 


nies. in foree. £43 V4 Fit 036 
mpg: be decked by del inal, or by dee 


® — may be decaed before or air the making of 
the aſſurance. | 


: And-where the declaration bed ue 8 


eee made accodingy, "= 


10 averment can be taken. 


Bur where the declaration of the uſe i is ubſequent to 
bay dard there an averment may be taken. oF 
5 Ws 8s the limitation of the uſe is precedent, it is 
+ hb directory, and doch not * en until the * 
mance is made. Pug vr y 
6. Tus. line of — wk benen, 
zſt.” In the perſons to whom, 1 wk 
Ad. Ix the lands of which, 
3 AnD in the ctiates by which the 1 are declared. 
7. Ir a fine is levied, or recovery ſuffered, purſuant to 
a precedent declaration of the uſes, and ſuch declaration is 


ent purſued in the circumſtances of time, perſon, quan- 


tiey, or the like, then an averment without WL 1 7 
* taken. _ 

Avr of uſes, 

Wurnz any uſe 8 upon a charter of hoſt 
ment, no other uſe can be avcired. 


pur on fines and recoverics, when'no uſes are expreſſed, 


_ other uſes may be av erred dente er which” my wy 
would imply.” 1255 | 
"Or _ by conftrufiion i. | 
7 


{ 
by 
801 

| 
qu 
wh 
as 
an 
fec 
for 
an 


XY 


. 
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nuſor, recoveree, or feoffor. 
Ir . 


while he lives to diſpoſe of it. 
Ir a feoffment be made to J. 8. and ahaha 


the twenty years, will reſult to the feoffor and his heins. 
AND the uſe will reſult according to the eſtate which 


in fee · ſimple, the other for life, levy a fine without any 
conſideration or declaration of the uſe, the uſe will reſult 


libus. 
Taz Imitation of uſes ſhall be according to the aka 


of the common Jaw. 


Tux extinguiſhment of uſes. 


ConTINGENT uſes may be extinguiſhed or ſuſpended 
by a feoffment. 

AnD when the eftate out of which the uſes do ailew 
gone, the uſes are alſo gone. 

REVOCATION of uſes. 

ProvisoEs and powers of revocation of uſes are fre- 
dent in voluntary conveyances to uſes. 


as where A. enfeoffs B. and his heirs to the uſe of A 
and his heirs, a power of revocation reſerved I. 
feoffment is void. | 


Rxvocarions are favourably interpreted; and 3 


which the ald uſes are revoked. 
Aut 


Ir a fine be levied, recovery ſuffered, - or 8 
made, without any conſideration or declaration of the - 
uſe; the uſe, by conſtruction of law, will be. in the co-- - 


laſt will, &c. the ue ſhall be in the feolfor aud hig bens . 
uſe of W. for twenty years, the reſidue of the uſe aſter 
the parties had in the land; as if two joint-tenaats, the one 


to the one in fee, and to the other for life; e 


Bur in caſe of a feoffment, or other conveyance, - 
whereby the feoffee or grantee is in by the common law, 


one ee 
another. 


Nzw uſes may be limited by the fame conveyance by 


| 
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„Mit the requiſites contained in the proviſo (ſuch as 
ſealing, ſudſeription of names, witneſſes, &c.), muſt be 
punctually obſerved in. the revocation. io 

Wren 2 covenantor makes void uſes by virtue of a 
power of revocation, he is ſciſed of the fee-ſimple without 
entry or claim. - - 
PowzRs of revocation. may be extinguiſhed by a fin 


| of ſeoffment. 


* Pownns may allo be deftroped by x releaſe by the per- 
hon to whom the power is reſerved, to one who has an 


- eſtate of freehold' in the lands in poſſeſſion, reverſion, or 


remainder;- or they may be deſtroyed by a defeaſance. 
Tubes not executed by the ſtatute. 

As a conveyance in truſt to convey, &. 

-- Monzy ANI WIE. 6 purchaſe lance 
9 the ex that ho may have the profits, fc 

A ruURCHAsE of lands in the names of the purchaſor 
and A. B. and their heirs (to prevent dower) ; but as to 
' he aftate of £. B. and hisheirs in tric for the purchaſer. 

A GRAST {cans for years, or goods mal chattels, in 
truſt for the grantor. 


2 As obligation or ſtatute made to 4 B. to the uſe of C. D. 


® The Law of Uszs is much iNſoftrated by the Notes added by the 
Editor of The Touebſrene, of Common Afſur ance? ; as alſo by the very elaborate 
Opinion of Mr. Boorn, which he has inſerted under the Chapter of Uſes 
at the end of that work ; and which, with ſome additional learning on that 
SudjeQ; is alfoextant in our former volume, page 421. The Low of Uſ:: 
nd Truſts is alſo more fully treated of in a late publication, which is oc. 
eafionally quoted in the ms · gin of the preſent Tract, entitled, Effoy on 
a oro I I by f. W. Sands, bog 
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: 


1. REPORTS of Caſes argued a-d determined in the Court 
of K1nc's Bencn, in Hilary Term, 31 Geo. III. By 

* CHaRLEs DurNFoRD and EDwARD HY DE EAsr, 

Eſqrs. (being Part II. of Vol. TV.) Folio. Price 5s. 


2. ReeoRTs of Caſes argued and determined in the Court 
of Common PLEAs, in Michaelmas Term 1790, and 


Hilary Term 1791. By Henzy BLacksToxe, Eſq. 
(being Part VI.) Folio. Price 5s. 


3. Sis Gon Croke's ReeoORTs of Select Caſes 
aGudged in the Courts of Kinc's EENcH and Con- 
MON PLEAS during the reigns of ELIZABETH, JaMes 1. 
and CHARLES I. originally publithed by SIX HarBor- 
TLE GRIMSTONE, Bart. er of the Rolls, temp. 
Car. I. The Fourth Edition, with Additional Margi- 
nal Notes and References to Modern Authorities. By 
. TroMAs LEACH, Eſq. Publiſhing by Subfcription in 
Four Volumes Royal Octavo. | | 
The three volumes, containing Croxs ETIZABZETEH and 
Cros James, are now delivered at 10s. 61. each volume 
in „or to ſubſcribers at 11. 168. for the whole ſet. 


4. Lokd RaymonDd's Rxrokrs of Caſes determined 
in the Court of King's BENCH and Common FLEaAs, 
in the Reigns of King W1LL. III. Queen ANNE, and 
King Geo. I. and II. together with the Entries of the 
Pleadings to the faid Caſes, originally publiſhed by Mr. 
Serjeant W1Lson. | The Fourth Edition corrected, 
with Additional References to former and later Reports. 
By Joux BarLey, Three Volumes Royal Octavo. 

Price 11. 16s. in Boards, 21. bound. 


La] This 


ON 


A KEGISTER OF LAW PUBLICATIONS. 


This work 6 Fon completed, the ſecond volume is de. 
livered to Subſcribers on ſending their receipts to their re- 
ſpective bookſellers. Ez 


5. BLacksToxe's COMMENTARIES on the Laws of 
England, in Four Books. By Six WILLIAM BLack- 

© STONE, Knight. The Eleventh Edition, with the haſt 
Corrections of the Author; Additions by Ricyuaxy 
Burn, L. L. D. and continued to the preſent time by 


Jonun WiLtiams, Eſq. Four Volumes 8vo. Price 
rt. 108. 


6. Woon's ComrLeTE Bopy or ConveyaAncin, in 


N Practice, with the Addition of Original 
r Notes, References, and new Heads or Titles, 


P 

(ig encodes 87 J 24 — 1 the 2 The 

I iti y Jou JosEPH# POWELL, Eſq. In 
Three Volumes Folio. ; 35 4+ 


The ſecond volume is now completed and juſt publiſhed, 
price al. 28. in boards, ; 


7.. TOUCHSTONE of COMMON ASSURANCES; 
or, A Plain and Familiar Treatiſe, 2 
ing of the Common Aſſurances or v of the 

- Kingdom. The Sixth Edition, reviſed and corrected, 
with Notes and additional References. By EDwary 

HiILIAR D, Eſq. of Lixcorx's Ixx. One Volume 
Royal Octavo- Price 128- bound. | 


This excellent Work, the authority of which is generally 
acknowledged by the pi as the moſt complete Syſtem 
extant of the Law of Conveyzncing, or of ſecuring the poſ · 


ſeſſion of property in this kingdom, is now re-publiſhed with 


the adv e of the learned Editor's further labours, by mak- 
ing ſuch ional Annotations as have become neceſſa ſince 
the publication of the ſormer edition, from the variety of Caſes 
that have been determined fince that time, which are now 


fully reported in the Collections of. Reports of the Courts of 


Chancery, King's Bench and Common Pleas, and are accord- 
ingly found digeſted with the Editor's acknowledged conciſe- 

and perſpicuity under the reſpe@ive-chapters of the work, 
which is at the ſame time preſented in a more compendious 
form, and at a conſiderable reduction of price to the preſent 
purchaſers. | 
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8. Ax HisTorICaL, LEc1G6RAPHICAL CHART of Land- 

ded Property in England, from the Time of the Saxons 
to the preſent Era, diſplaying at one View the Tenures, 
Mode of Deſcent, and Power of Alienation of Lands in 
England at all Times during the faid Period. Price 6s. 


This is a re-publication of a very ingenious outline of the law 


on the ſubjeQs abovementioned by the means of lines and co- 


lours which was 1 publiſhed by the Jearned Author 
above twenty years ſince, and has now received the Addition 
of ſome few / Inſertions of Reference to later Authorities. It 
is, with theſe alterations, again announced to the public, ac- 
companied with an Advertifement of the Author's intentions 
of gratifying the expectations of the Profeſſion by a re-publica- 
tion of the much approved Ess aN on CoxnTincenr Re- 
MAINDERS AND ExgcuTorty Devises, which is propoſed 


to conſiſt of two volumes; the firſt of which, containing the 


law of Contingent Remainders, will appear in the courſe of 
the enſuing Term. 


9. Mopexn EnTRIEs; or, Pleadings in the Courts of 
KinG's BENCH, Common PLEAs, and EXCHEQUER; 
and alſo all Kinds of Writs, original and judicial, tranſ- 
lated from Lutwyche's, Saunders's, Ventris's, Salkeld's, 
and the Modern Reports; together with Readings and 


Obſervations on the ſeveral Caſes in the Reports, &c, 


in Two Volumes Octavo, Price 11, 5s, bound, 


The above is a re - publication of the two firſt volumes of the 
work uſually aſcribed to Jou u MaLLoxy, Eq. 


40. LitLy's Monsan EnTRrits, being a Collection of 
Select readings in the Courts of King's BEN, Com- 
Mon PLEAs, and ExCHEQUER, viz, Declarations, 
Pleas in Abatement and in Bar, Replications, Rejoin- 
ders, &c. Demurrers, Iſſues, Verdicts, Judgments, 
Forms of making up Records of Nif Prius and enter- 
ing of J nts, . in moſt Actions, chiefly drawn 
or peruſed by Mr. Bop ERIK, CARTHEW, CoMYNs, 
DanxkEL, Hor r, Leyixz, Lurwycnx, Nox rev, 
Parker, PEMBERTON, PENGELLEY, POLLEXFEN, 

 RaymonD, SALKELD, SAUNDERS, SHOWER, T HOM- 
so TREYOR, and other learned Counſel : as alſo Spe- 
cial Aſſignments of Errors and Writs and Proceedings 
thereupon, both in the faid Courts and in Parliament ; 


With the method of ſujng out Outlawries by Writ — | 


(22) 


* 
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Error, or otherwiſe. To which is added, A Collection 
of Writs in moſt Cafes now in Practice, with proper 
Tables to the whole The Fifth Edition, in Two 
lumes Royal Octavo. Price 11. is. bound. 


This is a re-publication of the moſt comprehenſive and ap- 
proved Collection of Modern Pleadings extant in print, not- 
withſtanding the appearance of ſeveral other ſmaller collections 
of the ſame kind, which are found leſs generally uſeful in 
practice. | 


11. A LAW GRAMMAR; or, An Introduction to the 
Theory and Practice of Englith Juriſprudence ; con- 
taining Rudiments and Illuſtrations digeſted under the 
following Heads: — The Laws of Nature—'The Laws 
of God— The Law of Nations—The Law Politic— 
The Civil Law— The Common Law—The Law of 
Reaſon—General Cuſtoms —Eftabliſhed Maxims—The 

' Roman Code—The Canon Law—The Marine Law 
The Military Law— The Foreſt Law The Game Law 
Statute Law— The Municipal Law—The Rights of 
Perſons The Rights of Things Civil Injuries - Modes 


ol Redreſs- Crimes and Miſdemeanors- Modes of Pu- 


ni hment— The Courts of Juſtice—-The V ocabula 
Artis. One Volume Octavo. Price 9s. bound. 


The above is an enlarged edition of an approved work ori- 
ginally publiched by GiLes JA con, but has received conſider- 
able Additions and Improvements from the hands of the preſent 
Editor. It now forms a very uſeful Compendium of the Law, 
adapted. to the information of thoſe Readers who are not in 
3 of any previous knowledge of the ſubject, and will 

ſound occafionaily not unwortay the attention of the pro- 
f. fional reader, by aflording uieful reference to books and au- 
taorities containing more compleat information on each re- 
ſpective ſubject of enquiry. / 


12. A DtcesT; or, an entire new and compleat Body of 
the Law concerning the Poor, from the earlieſt Period 
to the priſent Time, arranged under Jour Heads; 

compriſng a great Number of reported f 
found in any one Work of this Kind, together with 
many other determined Caſes never before printed; 
taken from the Notes of HENRY * 
1 n * TW | cr 


not to be 


J. 


N we © 


A REGISTER OF LAW PUBLICATIONS. 


Clerk of the Rules of the Court of Kino's BRxen. 
By D. PricHARD, Gent, Part I. Price 38. 


The work is intended to make one volume quarto.— The 
Author profeſſes chiefly to have followed the arrangement of 
Dr. Bux, but the preſent publication appears to be much 
more diffuſe and aer on the ſubject, conſiſting of 
eighty quarto pages, treating only on the appointment ot over- 
ſeers, which is diſcufftd in leſs than a fourth part of the ſame 
ſpace, by Dr. B. It is to be wiſhed that the Author of this 
work had pointed out for the ſatisfaction of his readers ſuch 

rts of his work as are additional to that beforementioned and 
other books on the ſame ſubject, and in what reſpect he claims 
a preference to them in the neceſſary requiſites of method and 


arrangement, which muſt form the proper recommendation of 
2 new work on this extenſive ſubjeR. 


13. TREATISE on the Law of Awards. By STEwarT 
Kp, Eſq. Barriſter at Law. 8vo. Price 58. 3d. in 
boards. - | 7 a ; ; . 5 


14. DisszxrAriox concerning the landed Property of 
Bengal. By CHARLES WILLIAM BOouOHTON Robs, 
Eſq. 8vo. Price 6s. in Boards. 


15, TE Hepaya; or, Guipt: being a Commentary 
on the Muſſulman Laws. Tranſlated from the Ara- 
bic Text and a Perſian Verſion, by Order of the Go- 

+ vernor General (Mr. HasTinGs) and Council of 
BenGAt. By CHARLES HAMILTON, in Four Vols. 
4to. Price 51. 5s. in Boards. Publiſhed under the 
Patronage of the Eaſt India Company. 


16. De1noLoGY ; or, the Union of Reaſon and Elegance; 

being Inſtructions to a young Barriſter: with a Poſt- 

ſeript ſuggeſting ſome Conſiderations on the viva voce 
Examination of Witnefles at the ENOLIsH Bar. By 
HoRTENSl1Us. Bvo. 45s. in Boards. 


J. Cons1DERATIONS on the Opinion ſtated by the 
Lords Committee of Council in a Repreſentation to the 


Eſq. v&vo. 28. | 
£5408 CER YT, 
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18. Fol 


King upon the Corn Laws. By WILLIAM MiTFoRD, - 
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Cauke of Naa and —— v, — and 1 


$ON on ſcctitious Indorſements, vo. Price 28. 6d. 


9. 3 of Cafes L. Law, E mw; Equity, and Con, 
n phabetically digeſted under 

6 eads ; "with the Opinio Ag of Counſel thereon, 

No. II. III, W. V, VI. at ZN 


Se a particular account of this publication in our Reiter of 
Kat Hilary Term, 


20. Review of the Arguments in Fayour of the Conti, 
nuance of Impeachments notwitaſtanding a Diſſolution, 
By SPEXCER PERCLYAL, Efq. of Lincoln's Inn, 25, 


hes SERIES or LeTTERS to che Right Hon. EnmunD 

... Burke, in which are contained Enquiries into the 
conſtitutional Exiſtence of an Im 4 7-480 ainſt Mr. 
HasTinGs.. By G, HA DINGE, 2 Eq, M P. the fey 
cord Edition, with an Appendix, in which are con- 
tained Qbſervations upon Viajar Scorr's Letter pub- 
bihed in the Diary 41th April 479i, 8vp. 25. 6d. 


Achird edition of theſe Letters is promiſed in Dux. 


22- A Tur arisg of the King's Power of granting Par- 
dons in Caſes of Impeachment, By HENEHACE, Earl 
of NorTIxGHAM, Lord High Chancellor of E£x6LAawnD, 
temp. Car. II. 40. 25, 


#3. Re RerLecrions on the Diſtintion uſually adopted i n 
Proſecutions for _—— and on the Metho 
OT ing Verdicts in Conle. 


| go — fuch 1 mag y A. Henson, Ate 
tdorney at Law, duo. 26. 


24- Cons1DERATIONS on the Matter of Libel — 

by Mr. Fox's Notice in Parliament of an intended 
2 on that bn By Joun Laach, Eſq, 
. 


35 n on the we Rights of Judgs 


and Jury; partic rials for Libels, occa- 
j urable 
" Jogediby an ape Mit Motion of he Right 1 Fox 
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C. J. Fox. By Joun BowLEs; Eſq. Barriſter at Law. 
Bro. Second Edition 28. 


The ſame Author has Snce publiſhed, - 


a6, A LETTER to the Right Honourable C. J. Fox, 
occaſioned by his late Motion in the Houss of Com- 
Mons reſpe ing Libelsz and ſuggeſting the alarming 
Conſequences likely to enſue if the Bill now before tae 
Legiſlature upon that Subject ſhould paſs into a law. 
8/0. Is. bd; 8 


27. ARGUMENT on the Rights of Juries of the Honourable 
TrHomMaAs ERS8KINE, in the Cauſe of tl DEAN of ST. 
ASAPH in the Court of KixG's Bzency. BVO. (now 
republiſhed.) 28. od. 


28. Baler Memoirs of the Judges whoſe Portraits are 
preſerved in GuiLDRALL; to which are prefixed En- 
gravings of the Marble Sculptures, repreſenting the Earl 
of CHATHAM and WIIIIAM BZCKTrox p, Eſq. 8vo. 
IS. N 


This is an hiſtorical eompendium of the legal promotions 
md other particulars to be found relating to the jutlges; of 
whom the memory ls preſerved by the city of London in teſti- 
tony of regard for their aſſiſtance in adjuſting the claims of 
property occaſioned by the fire of London. 


— 


TO CORRESPONDENTS. 


THE learned and curious HisTorY of the Count of 
Srax CuaAuzER, which makes the ſubject of our preſent 
Number, will be concluded in our next; after which Orixi- 
Ons of EMINENT MODERN COUNSEL on SPECIAL Cases, 
trifing on the Law of Copyholds, Mortgages, Deviſes of 
real and perſonal Eſtate, Settlement by Marriage Articles, 
Terms attendant on the Inheritance, &c. 2vhich haue been 
#ligingly communicated for inſertion in this publication, will 
appear in the courſe of the preſent volume, under the regula- 
tion already adopted in that reſpect. The favour received 
frm Ruſticus is not judged to fall within our plan; and, if. 
thought proper, ſhall be returned agreeable to any diredion 
that may be communicated from the ſame hand. 
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Taixiry Term, 31 G RO III. 


1. REPORTS of Caſes argued and determined in the Court 
of King's BENCH, in Eaſter and Trinity Terms, 
31 Geo. III. By CHARLES DurNForD and EDwarD 


YDEEasT, Eſqrs. (being Parts III. and IV. of Vol. IV.) 
Folio. Price 58. each. 


2. Ax Ess Ax on the Learning of Contingent Remainders 

and Executory Deviſes. By CHARLES FEARNE, Eſq. 
Barriſter at Law, of the Inner Temple. Fourth Edition, 
reviſed, corrected, and greatly enlarged by the Author. 
Vol. I. Octavo. Price gs. bound. 


The preſent Volume contains the former part only of the 
ſubject announced in the title - page, treating entirely on the 
Learning of Contingent Remainders; the other part being 
intended for the materials of another volume, which is pro- 
miſed for publication next Hilary Term. The Author ap- 
pears to have adhered to the method before adopted in treating 
the ſubject, but has made conſiderable additions from later caſes 
and authorities, and has occaſionally diſcuſſed the Opinions 
of our later law writers, HAR RAVE, BurIER, DovucLas, 
and others on the ſame topic. The Author haz alſo annexed 
to this volume the Opinions of Counſel (before publiſhed) 


given on the Will, which was the ſubje& of the Caſe of 
ZARIN and BLAKE. f 


3 Tus Law or Evipexce, by Lord Chief Baron Git - 
BERT, conſiderably enlarged by Carer Lorrr, Eſq. 
- Barriſter at Law. To which is prefixed ſome Account 
of the Author; his Abſtract of Locke's Eſſay; and his 
Argument in a Caſe of Homicide in Ireland. 2. Vols. 
Royal Octavo. Price 18s. in Boards. ; 
Beſides the additional matter mentioned in the title-page, 
the Editor has made other conſiderable additions, not only in 
the form of Notes on the original work, but alſo very frequent 


9 rrate, 


and large Inſertions and Tranſpoſitions in the text, to ulluſ« - 


A REGISTER OF LAW PUBLICATIONS 
trate, in conformity to- a mom ſyſtematic arrangement, tue im. 
rtant branch of Law which forms the ſubject of this cele- 
ted Treatiſe. © | * 


8 4 Ess Av on the Effect of a Diſſolution of Parliament on 


an Impeachment by che Houſe of Commons for High 
Crimes and Miſdemeanors. By Carer Lorrr, Eig. 
In diſcuſſing this topic, ſo much controverted on a late oc, 
caſion, the Author adopts, the Opinion of the majority of the 


- Houfe of Commons, which prevailed in oppoſition to the ſenti- 


ments of ſeveral eminent Lawyers, and ſeems to have brought 


_ forward the authorities of ſeveral Caſes not before noticed in 


the controverſy. 


5. Rrronzs of Proceedings. before. Select Committees of 


the Houſe of Commons in the following Caſes of con- 
troverted Elections, viz, HELLEs Toy —Oarnane- 
TON — PONTEFRACT —DORCHESTER—NEWARK— 
OrxNEy and ZETLAND, heard and determined during 
the Firſt Seſſion of the Seventeenth Parliament of Great 

Britain. By Stwon FRASER, Eſq. of Lincoln's Inn, 
Barriſter at Law. 8vo. In Boards, 7s. 6d, 


6. CoLLecTION of Caſes and Opinions in Law, Equity, 


and Conveyancing, alphabetically arranged and digeſted 
under diſtin& Heads. No. VII. VIII. Price 1 bd. 


Theſe two numbers cloſe the preſent Publication, now con- 


. fiſting of two volumes. It was originally intended to be more 
extenſive, by including a conſiderable number of opinions of 


leſs recent date, but which, having ſince been conſidered as of 
leſs general importance, have been laid aſide; the preſent 
Collection is therefore, on that account, more worthy the at- 
tention of ſuch readers as have inclination or occaſion to con- 
ſult the opinions cf the more eminent part of the profeſſion, 
who have been reſorted to for advice on many important and 
difficult points of law, chiefly in matters. relating to the con- 
veyance of property ; among which, in particular, the Opinions 
given by the late eminent conveyancer, Mr. Boor n, form a 
conſiderable portion, and ate generally eſteemed a very valu- 
able part of the preſent work; which is noticed more parti- 
cularly in out Rz615Tzx or laſt Hilary Term. 


——————T—.—— 
ere. 

1. Vaingr's GEUENAL ABRIDGMENT or LAW AND 

 Equrrvy, a New Edition, 24 Vols. Royal Octavo. 

- Propoſals are now iſſued for the re-public ion. of this valu- 


2 copies, 


s, 


@ oo a a a ® a a a a 


able works, "whith, from the circumſtances of the ſcarcity of 
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copies, and the conſequent great price at which they have been 
fold, has hitherto been confined comparatively to a few hands 
in the profeſſion, | 
The undertaking is in a conſiderable degree of forwardneſs, 
and is intended to be publiſhed periodically, to, commence 
with the firſt day of next Michaelmas Term, when the two 


firſt volumes will be publiſhed, and two others in ſucceſſion 


every enſuing term. 
The price to Subſcribers is- ONE Guinea for every two 


volumes in boards. To Non-ſubſcribers TwWRLIVE SIILLIS GS 


a volume in boards. | 
Subſcriptions. are received by all the principal bookſellers in 
town and country, of whom propoſals at large may be had. 


2. BLACKsTONE's CoMMENTARIES, a New Edition. 


5 EpwarD CHRISTIAN, Eſq. Barriſter, and Profeſſor 
of the Laws of England in the Univerſity of Cam- 
bridge. 


This work is propoſed for publication, by ſubſeription, by 
a gentleman who diſtinguiſhed himſelf / in the late controverſy 
on the queſtion of Impeachment. The plan of it will be beſt 
underſtood from his own words :—** It will be the Editor's 
object and endeavour to render Mr, Juſtice BuacxsTone's 
e elegant and valuable work of ſtill greater utility to the public. 
The learned Judge's Text wilt be taken from the laſt edition 
« publiſhed: by himſelf, and will in no inftance be altered; 
« but to every chapter where the ſubject is copious and pecu- 
« larly important, a Supplement will be added, and through- 
'* out the whole a great variety of Notes will be interſperſed 
« to inlarge and illuftrate each ſubject. In theſe Notes and 
« Supplemental Chapters the principal alterations in the law 
vill be deſcribed; and where any material error is perceived 
« in the Author's Text, it will be noticed, Theſe additions 
« will extend the work to Five Volumes. The price to Sub- 
* ſcribers Ons GUINEA and an Har in boards. No mo- 
« ney will be received till the whole ſet is delivered. The 
Editor hopes the work will be completed early in the win- 
40 ter 1793.” ; ; ; g 


3. Index to the OkIOINALIA and MEMORANDA on the 
Lord Treaſurer's Remembrancer's Side of the Exche- 
quer. By EDWARD JONEs.. 7 
Theſe Records contain all the grants of ' Abbey Lands and 

other property granted by the Crown, from. the time of the 

ſupprefſion of the ſeveral Monaſteries, Abbies, and Convents; 
and many of the foundation and other charters and grants made 
to thoſe Monafteries, Abbies, Convents, Priories, &c. from 
the earlieſt periad to the time of their diſſolution: alſo the 
charters of incorporation, and other grants to the ſeveral Cities, 


Boroughs, 


* 


ku. 
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Boroughs, Towns, Trading Companies, Guilds, Frateruities 
Grammar and other Schools, and all Public Bodies and other 
. Inſtitutions, &c. and ſeveral ſurveys and perambulations of 
Counties, Hundreds, Townſhips, Lordſhips, Manors, &c. &c. 
- and the inquifitions taken theres. | 
There will alſo. be added to this Index, by way of Appen. 
di a report of ſeveral determined caſes ard orders made by 
3 dme Court of Exchequer, touching Lords of Liberties, Sheriffs, 
, Ton Clerks, Bailiffs of Liberties, &c.'; and a brief account 
; of the conſtitution and fees of the Lord Treafurer's Remem- 
brancer's Office, © | .. þ 
The whole to be publiſhed in one large folio volume, price 
Two Gvinzas; one guinea to be paid at the time of ſub- 
92 ſcribing, the other on the delivery of the book. The whole 
ds now ready, and will be put to tae preſs as ſoon as the proper 
| number of copies to be printed can be aſcertained, none being 
| RE IRE intended to be publiſhed but for Subſcribers. 5 
A | Further particulars of this intended work are to be had of the 
principal bookſellers in town and country, by whom ſubſcrip- 
tions are received in behalf of the Author. | 


4. An EssAx on the Nature and Laws of Uſes and 
by Truſts, including a Treatiſe on Conve at Com- 
<Y | mon Law, and. thoſe deriving their Effect from the 
ES. - % ©. Statute of Uſes, By Francis WILLIAM s Sanpes, 
5 Eg. of Lincoln's Jan. In One Volume Octave, 
This work is in forwardneſs at the preſs, and will be pub- 
Uchedd in the enſuing term. 25 LY 
5. Dierks of the Practice of the Courts of Kixc's 
Bxcn and Common PLEAs. By B. J. SeLLox, Eſq. 


— — 


— 


Nxw. Eprribne of the following Law Books are alſo 
— intended ſhortly to be publiſbed. 3 


3 Couvus's Rxroars, with Marginal Notes and Re- 

4 ferences. By SAMUEL Ros, Eſq. in Royal Octavo. 
7. Casts in EqQuiTY in the Time of Lord Chancellor 
'. TALBOT, with Marginal Notes and References. By 
J. G. WII LIAus, Eig. in Royal Octavo. 


38. ABrIDGmENT or CASE in Equity, Vol. I. Fifth 


9. PowsLL on Monroes, Third Edition, with con- 


10. ATTORNEY and AcenTs TABLES of Coos in the 
Courts of King's BZNcRH and Common PTEAS. | 


£ 2 
— - WW > 


et Fl 
© 


— 


' 23 


el. * . | 
als FER 

5 o | 
LAW PUBLICATIONS, 
MicHAZLMAs TERM, 32 Groncr III. 1791. 


18888 


1. RePporRTs of Caſes determined in the High Court of 
CHANCERY in the Thirty-firſt Ycar of the preſent 
Reign. By WiLLIiam Brown, of the Inner Temple, 
»Efq. Barriſter at Law. Folio. Price 10s. 


This forms the ſecond part of the third volume of this Col- 
leftion of Reports in Chancery in the time of Lord ThurLow, 
and is continued yearly. 1 


2. REPORTS of Caſes argued and determined in the Courts 
of Common PLEAs and ExcneQuerR CHAMBER, in 
Eaſter and Trinity Terms, 31 Geo, III. By HEN XT 
BLACKSTONE, of the Middle Temple. Folio. Price 

78. 6g. | | | 


The preſent publication is accompanied with a Table of the 
principal matters, and completes the frlt volume of theſe Re- 
ports. Ns Sep as | 


3 A GENERAL ABRIDGMENT of Law and Equity, 
alphabetically digeſted ynder proper Titles; with Notes 
*and References to the whole. By CHaARLEs ViNER, 
Eq. Founder of the Vinerian Lecture in the Univer- 
ſity of OxForD. Second Edition, Vol. I. and II, 

Price to Subſcribers x1. 1. n 


The preſent work is the production of the accumulated la- 
bours of Lord Chief Juſtice Ror ur, Sir KX ICAHTIETJ DANx- 
vens, and Mr. VIX ER, the latter having made it the chief 
ludy and employment of near half a century to bring it into 
the preſent advanced ſtate of improvement. From thete united 
efforts, the work has Tong been conſidered as a Repertory of 
þ all the Caſes of authority in the books at ons, aver the 

heads and titles into which it is divided, with the advantage of 
2 great number of Origioal Authorities which fell pecuharly 
"|hin'the knowledge of its ſeveral learned authors, and which 


f c] cConcur 
3 | 


bn 
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r to diſtinguiſh this as the moſt valuable book in the 
E liſh lawyer's library. 


247 
5 The preſent edition is printed, as appears with the permiſ- 


fion of the Univerſity of Oxford, from the original edition of 
the author, reduced only in form with ſome advantage in the 
mode of printing the Index to each volume ; which, with other 
improvements propoſed to be made in the general Indexes, will 


very much facilitate the more convenient uſe of this extenſive 


work. 4% Hog WE 
© The republication of this work, to conſiſt of twenty-four 


volumes, is, we are informed, in ſuch degree of ſorwardneſs, 


as to enable the proprietors to engage for the publication of 


two additioral volumes every ſucceeding term, and even to 


promiſe four volumes every term towards the conc luſion of the 
work ; by which means it will be completed in conſiderably 
leſs time than originally propoſed, which cannot but prove de- 
firable in an undertaking of this nature. The Subſcription 


© continues open till further notice is given by the Propriezprs. 


4 An ExxMENTART TaA TIE, by way of Eſſay, on 
the Quantity of Eſtates, &c. By RicnARD PRESTO, 
of ASHBURTON. Octavo. Price 128. in Boards. 
This ſubject is treated of in the following order: Introduc- 

tory Chapter — On Frecholds—On Eſtates in Fee On condi- 


_ tional Fees and Eftates Tail On Eſtates for Life—On Te- 


nancy in Tail after poſſibility of Iſſue extinct - On Tenancy b 
the Courteſy of England - On Dower On Eſtates for 7 


On uncertain Intereſts by Deviſe— On Eſtates at Will- On 
Tenancy by Sufferance. | 


From the above review of the Diviſions of this work, it ap- 
ars to include the whole law of tenures, in which the Author 
roteſles to have gone beyond the extent of any other work on 
the ſubje&, and to have conſulted the caſes at-large in the 
books for the ſpace of four hundred years paſt, He at the 
ſame time candidly acknowledges his want of age and of ma- 
tarity. of judgment, but ſeems 1mpreſſed with a great deſire io 
aſſiſt young gentlemen on the commencement of their ſtudies, 


' Which would undoubtedly be mech facilitated by compriſing 


the law on ſo comprehenſive a ſubject, including what bas been 


written upon it by that venerable father of the law j 7 
LiTTLETOX, his learned commentator lord Cox E, and 


modern Annotators, independent of the judicial determina- 


rions of later times, into the moderate compaſs of an octavo 
volame of leſs than 700 pages. We have not, however, diſco- 
vered any originality or peculiar excelience of method in the pre- 
ſent in preference to that of LirTLETon's Tenures and 
of Bracxsrones's Commentaries, to warrant any great expec- 
tations in his readers of entering on the ſtudy of this branch of the 
The —_ 


% 


* 


Sager 
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ſeems to find more occaſions of differing with eſtabliſhed autho- 
rities than of illuſtrating the diſtinctions which are ſo neceffary 
op ſome of the principal ſubjects treated of in his book. 


5. An Ess Ax on the NATruxE and Laws of Uses and 
TxvusTs, including a TREATISE on CoNvEYANCES 
at Common Law, and thoſe deriving their Effect 
from the STATUTE or Uses. By Francis WII 

" LIAMS SANDERS, Eſq. of Lincoln's Inn: Octavo. 
Price 7s. in Boards. | 


The defign of this Eſſay is to elucidate and explain a very 
abſtruſe branch of our law, which has not of late years been 
prefeſſedly treated of by any of our modern law writers. The 
author proceeds in the former part of his work, by deducing the 
Hiftory, Nature, and Laws of Uſes and Truſts, from their 
original introduction into our law down to the ſtatute of 
1. Rich. III.- and from thence to the 27. Hen. VIII.; at which 
period Uſes and Truſts appear to have taken a new and diſtinct 
form in our law, and are accordingly treated of under 
ſeparate heads of inquiry. Having purſued theſe ſubjects, and the 

laws and determinations relating to them to the preſent time, and 
having di with pou perſpicuity much valuable learning on 

the fub; , which is found in ſeveral modern books of authority, 
the Author concludes the firſt part of his work, and then proceeds 
to conſider the effect and operation of Ufes and Truſts in their 
actual application in practice by conveyances at common law, 
and thoie deriving their effect from the laſt-mentioned ſtatute, 
including Feoffments, Grants, Bargain and Sale, Leaſe and Re- 
leaſe, Appointment, Covenant to ſtand Seiſed. In this part of the 
work the Author has, with more liberality than is uſual with 
ſeſſors of any peculiar branch of the law, given approved 

«of thoſe ſeveral inſtruments of conveyance, and has 
commented upon the feparate clauſes and covenants in foch a 
method, a muſt render the ſubject inſtructive to the ſtudent, 
and highly uſcful and advantageous to the praftitioner, On 
the whole, this work appears to poſleſs _—_ degree of merit, 
and is a teſtimony of great — its author in the pe- 
euliar line of his profeſſion as à conveyancer. 88 

6. A Txzarrst upon che Law of MoxTGaces. By 

Jonm Jostrn PowELL, Efq. Barriſter at Law. Third 

ition, reviſed; corrected, and greatly enlarged. 2 Vols. 
OQavo. Price 16s. bound. 


The former editions of this work, being on a ſubje& of great 
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bation. The preſent, edition is very conſiderably enlarged by 
the addition of ſeveral new chapters, in which the Author ap- 
IP e pears 
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extent and utility, were received with a great ſhare of appro- 
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5 Joes to have conſidered the ſubje& under a more compre. 
_ Henfive view, as connected with the general laws of property, 
and we have no doubt that this extenſion of his plan Eil be 
Found an eſſential improvement and addition to the merit of the 

original work. , 88 , 
7. Tus New InsTRUCTOR CLERICALIS; ſtating the 
Aman, Juriſdiction, and Modern Practice of the 
Court of King's BRN: with Directions for com- 
meneing and defending Actions, entering up Judgments, 
ſuing out Executions, and proceeding in Error. To 
£ which are added, the Rules of Court, Modern Prece- 
-{ , __ dents, and ſeveral other Matters neceſſary to be known 
' by Attornies and their Clerks in Town and Country, 
&c. Fifth Edition corrected. By John Imety. 8vo.. 

Price 98. ye 1 ; 


The merit of this work is "yy generally acknowledged. 

The Author informs his readers that, in this edition, he has 

made conſiderable addnions, as alſo material alterations. The 

Caſes cited are Rated more at large. The new Rules of Court 

are alſo inſerted, and the Adjudications continued down to the 
end of laſt Trinity Term. | po, 5 


$. Tux SolicirorR's PRACTICE in the High Court of 

| . Cnaxctery EPITOMIZED;from' the Commencement 
- _--- of the Suit to the Decree; introducing interlocut 
. - Matters on Petitions, Motions, References, &c. wi 

Directions for ſerving Sub „Notices of Motions, 

| 3 _ Orders, Warrants; and Notices on Commiſſions 

1 for taking Anſwers and examining Witneſſes, with full 

| 8 Inſtructions for executing. the ſame; together with the 

—_  _ ... Method of proceeding on Certiorari Bills to remove 

= Cauſes from inferior of Equity into this. Alſo 

V - an Appendix of uſeful Precedents for the eaſier Diſpatch 

=P of Buſineis in Town and try. Octavo. Price 28. 

=... ; interleaved and half-bound.  _ | 


* 
_ 


This Compendium of che practice of the Court of Chancery 

3s in apa why > the caſy and perſpicuous method of its ar- 
xangement, having been compoſed by Mr. Boots, the author 
ef the well-known and approved Hiftorical Treati/e of a Suit at 
Lau. The preſent edition is improved by the addition of ſeve- 
ral new matters of practice, injunctions, bills of coſts, ſtamps 

2 | 1 with the method of admiſſion as a 
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9. His roRICAL TREATISE on the Laws for the Relief 
and Management of the Poor, containing an Abſtract 
of the Statute of 22. Geo. III. with Illuftrations cal- 

. culated to ſhew the Expediency of eſtabliſhing Houſes 


of Induſtry. Octavo. Price is. 


The beneficial purpoſes of the abovementioned Act ſeem not 
to have been adopted to the extent intended by the Legiſlature ; 
the preſent publication is therefore calculated to point out the 
expediency and ſound policy which operated in paſting that Act, 
and to recommend the more general application of it where local 
circamſtances will admit of this improvement in the adminiſtra- 
tion of relief and management of the poor. The ſubject 
pears to be treated with a great ſhare of knowledge, and a 
thorough con viction of the beneficial effects to be derived from 
a more extenſive adoption of the meaſures propoſed by the Act, 
and ſeems intitled to the attention of all perſons of influence in 
their reſpective diſlrĩcts who may be diſpoſed to exert them- 
felves in behalf of the benevolent purpoles abovementioned. 


10. STATUTES AT LARGE, 31. Geo. III. Quarto. 
Price 6s. 6d. in Boards, © | 
This makes the, Second Part of the Twelfth Volume of 
Mr. Serjeant RunnincTON's edition, and the Second P 
of the Sixteenth Volume of Mr. Rurreygay's. 
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1. Moran Reybats: or; Select Caſes adjudged in the 
Courts of Kinc's Bzncn,” Common Pteas, CHAx- 


nv, and EXCHEQUER, ſince the Reſtoration of 


ing CHArLEs II. to the End of the Reign of Geo. I. 
A New Edition, with additional Notes and References 


to the later Reporters. Twelve Parts; in Six Volumes 
; ; Royal Octavo. b ä | 


+ Vasurrs's Rxronrs, in Two Parts: containing 
_ © "Caſes in the Kinos Bencn and Common PLEAs, 
5 20. CHanLes II. to 3. WIL. III. with Special 
£ endings 20 the fame, and Three learned Arguments. 
1 Sir Fxancis Nox rn and Lord HALTER. In Two 
Volumes Royal Octavo. 


- 2. Lavinz's Rxren rs of Caſes in the Ke's Banc, 


o 


from 12. CAR. II. to 8. WII. III. Three Parts, 
in Two Valumes Royal Octavo. . 


4 Snowns's RzrorrTs of Caſes in the Kinc's Bruch, 
from 30. CMAnTRSs I. to 6. WILL. III. In Two 
Volumes Royal Octavo. 


: 


® . 
"4 - 
= 


Ws E RA ATA. : 
In our preſent Number the Pages 260 to 270 are wrong printed 
| 290 ty 300. | 


S 


1 


4 . — 1 
- 
4 „ & * 5 af is wn fo 0 
» 
* - 
( . 
. 4 , . % — . -_. - 
* 
1 


REGISTER 


0 


Law. PUBLICATIONS, 


t 


Haar 7 32 Gxoxoe III. 1 pf 


-- 


Iren te of Caſes IP od Amins gde the Court 
of Kinc's Bzxcn, in Michaelmas and Hilary Terms, 
2 Geo. Il. By C. Duxxrokp, and E. H. Ear, 


rs. (being Parts V. and VI. of the Fourth Volume). 
2 55 each. 


2 Ann s'ReyorTs of Caſes in the Court of Kino? 8 


by 


Buch, in the Eleventh and Twelfth Years of the 
Reign of Gz0. II. with additional Notes and References, 
and an ndix, containing ſome Caſes not before re- 


G. W. VERNON, Eſq. Barriſter at Law 
bare Ireland). 


One Volume Octavo. Price 108. bound; 


| A New Edition of this Book of Reports is preparing for 
blication, with additional notes of cited 2 and og : 


improvements, from original materanls, not noticed 3 in dhe 
above-mentioned Edition. | 


3. 


Comvns'- $ ReyorTs of Caſes in the Courts of KinG's 
. Common, PLEAs, and ExCHEQUER; with 
ſome ſpecial Caſes in the Courts of 8 and 


7 before the Delegates, in the Reigns of King WII 


LIAM, 
Notes 


een Ax, Geo. I. and II. with additional 
References. By L. MNarLy, Eſq; Bar- 


riſter at Law ſin Ireland}. In one Volume Ottayo: 
Price 145. bound. oh * 


An Improved Edition of theſe Reports is Qhortly wide 


3 under the 20 of a * ol the Engliſh 
bar, who has for ſome ed in that under- 


raking, and from w an een cf this work may be ex- 


more ret Gn 1 of 4 its n author. 


+ Cans ys BALTES the Time of Lord Chan- L 


cellor TALB0T, with 1 to the nn. in 
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Court, and to later Caſes. Third Edition. By 

fon GRIFFITH WIIIIAus, Eſq. of vincoln's Inn, 

arriſter at Law. One olume Royal Octavo. Price 
108. 6d. bound. 8 


- ty oat Ae Fer Repos which 
of FORRESTER, , as 

4 bg y the work of a late * 
name, the Rditor has the Caſes by the 
— * wy the of the egiſter of the Cour of 
— „ and added Notes of Caſes cited in the Arguments 
Decrees reported in the original work, with references to 

- later authorities applicable to the points therein determined ; 
which improyements of the ori work the Editor of the 
fx ein of Piz Wii tian Neports had iven a ſpe- 
of 4 method and arrangement which cannot be too much 
wore! wer to be adopted future of works of this 
kind,” and would, if more cloſely followed in the inſtante of 
that now before us, have. greatly increaſed the value of the 
—— and references therein added, by allifling the Reader to 
Marshal the quoted caſes under the þ di which 
governed the determinition of them: in other Qs this 


W preſent 


* 


. ans 1 Crown Law determined by the TwzLvE 
© JUDGEs, by the Court of Kinc's Bench, and by the 
- ComMmts310nErs of Ovir ind TERMINER and G:E- 
. NERAL GAoL DELIveRy, from the Fourth of Gro. II. 
e 32. Go. HL By Tuomas LEacn, Eſq. of the 
Middle 2 2 Barriſter at Law. ' Second Edition, 
with Corrections and Additions, One Volume Gao 
| Price 108. 6d. in boards. : 


þ The Author day is Mew are ru, 
his. work more complete and correct by 


4 «pt to his former 
pry the tian of ſeveral Cafes ſince determined; ; 


by 
| 22517 . 
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which it will be delivered in the courſe of next 
paar: Subſcriptions n.... 


7. A SYSTEMATICAL - View or Tu Laws or 
ENGLAND, as treated of in a Courſe of Lectures read at 
Oxford during a wer of Years, commeneing in 
1 2 Nea 1 By Ricard Wooptson, - 

Eat 47 8 42 coir, and 18 en * 

or ounſel to that nive ty. 

oyal Octayo. Price 10s. 6d. i in Boards. 


The Public is already in ſſeſßon of the limina 
| courſes 4 1 com chend * eneral rige and ing of 
Uftriborion under which the Author ropoſed to treat the ſu 0 
in the courſe of Meg: Lectures, which were read in the 
verſity of Oxford under the Inſtitution of the Law Lefturs 
founded by Mr. VixzA. The preſent Profeſlor 75 13 
an arrangement ſomewhat different from that of his redeceflor 
Sir WiiLiam BLacksTtONE; this view of the dl god afar 
laws being comprehended under the followin r Say 
diviſions : I. Of the Laws as referred to Perſons. 
Laws as referred to Things or or Property. III. of 15 
The firſt of theſe general branc 
je& matter of the — volume ; in. which the reader will 
meet with ſome chapters which treat in a more comprehenfive 
manner, with equal production of legal knowledge, on ſe - 
veral ſubje of the correſ 5 books in the admired Con- 
nextaries on the Laws of England ; the preſent Profeſſor's la- 
ours will therefore probably be read with additional advan - 
tage and inſtruction by the ſtudent who has already digeſted 
the work of his learned predeceſſor. The two latter diniions 
will make the materials of a ſerond volume. 2 


8. CAsus Paixcitris; or, An Eſſay wats a @ Hiſtory. 
of the Principality of Scotland ; with ſome Account of 
the Appanage and Honours annexed to the Second 
Prince of Scotland. By Hon Macrzop, S. S. x . 
Profeſſor of Hiſtory in the Voir of e . 
108. 6d. in Boards. 


9. Jux A ANGLORUM:; The Ri ts of Engliſhmen: be- | 


ing a Defence of the preſent Conſtitution of England 


in Church and State. Dedicated, by permiſſion, to the 
Right Honourable Lozp 2 By FRANcIS 


- PLOWDBN, Efq. Ons: 9 O er 88. 
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the fubjects of theſe kingdoms under the preſent Conftita. 
. Government, in counterbalance to thoſe theoretical 
ideas of the inherent Rights of Man which have of late been 


the ſubject of ſo much animadverſion, and which he contends 


© + (however:-preciſely ſuch ideas may be defined or conceived 
abſtractedl 


4 uh have no other analogy or reality in nature than 
de idea of à mathematical point: he denies the poſition, that 
— inherent rigbts of man do actually exiſt in any ſtate of 
uman nature, and affirms, that they are abſolutely incompa- 


at Amr 
Able with any ſtate of man in ſociety. The Author proceeds 


to examine compohen nent parts of the Conſtitution in the 
: foul branches of its legilfativ 


anches of its legiſlative and executive power, and 
C 5 8 1 to trace the 

original form, to point out the progreſſiye alterations 
adapted to the more adyanced ſtate of knowledge and exigences 
. of-fociety,, that have taken place in our Conſtitutional Go- 
; Ferniment ; and in ſopport of the opinions which are therein 
3 A. the Author reſorts. to the authorities of Fox Es- 
_ Cues, Hooker, Scr, Lockk, MonTasQuisgy, Black- 


+ $TOXNE, ard generally of all the writers who have profeſſedly 
 " applied 


themſelves to the ſtudy of our Conſtitution and Go- 
vernment, apd. concludes his inveſtigation into our Legiſlative 
© and Executive Eſtabliſhment in Church and State, by adopting 


/ the emphatic wiſh of the laſt-mentioned learned commentator 
2 on Our laws, Eero Paarzxul. 1 ; | ——_— 4 " , 


10. A NEW Law, DicTtionaky, intended for general 
-. Uſe as, well as for Gentlemen of the Profeſſion. By 
Rich lan, Burn, LL. D. late Chancellor of the 

Di of Carliſle, and continued to the preſent Time 
by Jon Bux, Eſq. his Son, One of the Juſtices of 


the Peace for the Counties of Weſtmorland and Cum 


land. Two Volumes Octavo. Price 16s. in Boards. 
fo op e eee 
. Ct Lay TY 7.4 * - 


on 5 9 © It 447 ˖ +: * 
Thie work wakes * without any explanation 
any pu 


ginal Author rpoſes of utility in which it 


fands diſtinguiſhed from other approved books of the ſame 
PALWIE 1 0⁰ e contrary, it appears to be much leſs adapted to 


gene raf uſe, at a- Dictionary, than ſeveral, other more com- 

- prebenfive works well known, already in the hands of the 
ublic. It may however prove a uſeful Expoſitor of the Law 
ently occurring in our law books of moſt gene- 
in erſpicuous language, 
- *avoiding the prolixity and obſcurity of a more technical ex- 
planation; and on account it may be a deſirable com- 
pendium to ſuch rc az are not poſſeſſed of more extenſive 
reſources of legal information, and to whom the uſe of our law 

— language is not familiar; in that reſpeR the preſent age 
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known works of the {ame Author. 


TUTES; with approved Precedents of Convictions be- 
cularly under the Game Laws, the Revenue Laws, and 


_office of a Juſtice of Peace, and enables Magiſtrates to diſcharge 


ner conſonant to the purpoſes and directions of the ſeveral acts 

of parliament, and to the determinations of the court of King's 
Bench, which are here given with the principles of law which 
have ruled thoſe determinations. It is obſervable, that all the 
"books hithertq written on the Office of a Juſtice of Peace, are 
- equally deficient in information under this title, which of courſe 
renders the preſent publication of extenſive utility, as well to 


N 


12. Or ExEmpTION FROM THE PAYMENT OF TyTHES 
of the Lands of the Monaſteries and Abbies diſſolved 
dy Stat. 31. Henay VIII. Cap. 13. as ftated in the 
Arguments in the Caſe of Nevis againſt Lord BRowu- 


with an Appendix, containing ſome authentic Docu- 
ments relative to the Local Site of FAxc RT Fen, Bvo. 

Price 28. 6d. ſewed. 5 

This long-conteſted Cauſe having, during eighteen years 
” paſt, afforded great ſcope for the exerciſe of the abilities of 


cation of the ſtatute of 31. HENRY VIII. to the preſent | 
this publication muſt neceſſarily be intereſting to the proprietors 
from the payment of them. | | 

1 Tus Orricx oF CONSTABLE; being an entire new 


. Compendium of the Law concerning that antient Mi- 
niſter for the Conſervation of the Peace, carefully com- 


e Antiquity of the Office. Octavo,. Price 18. 


. 


on may be conſidered as ſapplementary to the other well- 


11. A TrxEATISE on Cox vicrions on PENAL. STA- 
fore Juſtices of the Peace, in a Variety of Caſes; parti- 


che Statutes reſpecting Manufactures. By WILLIAM | 
4 BosCAWEN, Eſq. Barriſter at Law. 8vo. 45. in Boards. 5 : 


- The preſent ablication farniſhes information on = ſubject 
of intricacy and conſiderable difficulty in the execution of the 


their duty on occaſion of convictions on ſtatutes, in a man- 


the profeſſion as to the gentlemen in the commiſſion of the | 
Low and Others, in the Court of CHanctzr, 1790; 


the learned Counſel in the inveſtigation of the law reſpecting 
Tithe free Lands in general, as well as the immediate K 
aſe; 


bk tithes, and to the owners of lands claiming to be exempt 


. piled from the beſt Authorities; with a Preface and an 
troduction, containing ſome Accounts of the Origin 
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|. Chap. 1. Of his Quality — eats: . Of 


Bis EleQtion. 4. Of his Power and Authority. his 
| „ 6. Of his eee Ind 0 Allowances, Ad- 
ö ges, and Rewards. 7. Of bis and Fu- 
s lent 8. Of the Conſtable. 
| this ſhort manyal o e mers fu ſel | 
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14. Tur . or THE Song Po exey 
I ked in the Articles whith the Jury of Inqueſt for the 
as in has Countis — and by Law 
2 to enquire of and preſent; together with ap- 
proved Precedents of Prefentments and Judgments 1 ip 
_ the Leet; and a large Introduction, containing an Ac- _ 
=O Origin, Nature, and n this | 
Odtvo. Fries 4. 54. | 


The Reader is informed by an Adventilement prefixed to 
a work, that it forms only an A of a larger publica- 


an the ſubject ori y intended by the Author. It con- 
1 a aden and Author of that an- 

t and venerable Comer L Law Court, 8 EP matters 
erein r the heads, 0 | ; 
— 755 Rights of the King and the Lord Ye Moan er- 
Fracted from the variety of b _ authority treating on this 
. iubjeQ, yet, 1 — conciſe and L 54g 7 — 1 
"wo uſe information, a original 
authorities for the ſatisfaction 1 the learned , who will 


. Pie ,anxiguity,of this excellent Were amply diſcuſſed 


he Introduction prefixed to it, muſt howeyer pip ac- 
wiedped, that a wh of this nature, 2 which 
Anthorſctes are unrefervedly diſclaimed, (as in the | 

ore - mentioned, à apparenitly from the fame hand} wo 


dis appeatfance reater claims to —_— bythe 
2 name If the ae, * . 
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